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PKEFACE 

TO THE ELEVENTH EDITION. 



The form of this work is no longer a matter of 
private choice as to the greater part of it, and 
therefore no longer needs an apologetic introduc- 
tion. It will suffice to explain how the book 
became, in its fifth edition, an^ edition of an Act 
of Parliament, and could become so while pre- 
serving most of its original substance. In 1877^ 
having been asked to write a concise work on 
Partnership, I determined to follow Sir James 
Stephen's example in his Digest of the Law of 
Evidence (an example which then stood alone) , 
and to frame the book on the pattern of the 
Anglo-Indian Codes. It then seemed to me 
possible that Parliament might be induced to 
adopt Macaulay's invention of adding authorita- 
tive illustrations to the enacting text of a code ; 
I call it Macaulay's, for I have not found in 
earlier writers, including Bentham, more than 
slight rudiments of the idea, and its first distinct 
appearance was certainly in the draft of the 
Indian Penal Code, But at all events this 
method of statement enables the private author 
of a Digest in codified form to exhibit in the 
clearest and shortest way the substance of the 
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authorities on which his text is founded. When 
such a Digest is used as the groundwork of a Bill, 
and the Bill finally becomes an Act of Parlia- 
ment, as happened with Sir Mackenzie Chalmers' 
Digest of the Law of Bills of Exchange, and 
later with the present work, the decisions 
exhibited by way of illustration are no longer 
the only part of the work having authority, but 
they remain authoritative so far as they are con- 
sistent with the terms of the Act, and a summary 
view of them will often be convenient, sometimes 
almost necessary, for the understanding of the 
law as now declared by the Legislature. Unless 
the law has been purposely altered, which in a 
codifying Act is a rare exception, the decisions 
are still the material from which the rule of law 
has been generalized. The rule has acquired a 
fixed and authoritative form, but the principle is 
the same. It is a minor question, in a country 
where the law is uniform, and its administration 
is in the hands of trained lawyers, whether it 
be desirable for the Legislature to undertake the 
selection and statement of illustrations to a Code. 
Perhaps it is a thing best left to private enter- 
prise ; the rather, in this country, that the con- 
ditions of our legislative procedure make Parlia- 
ment about the least fitted of European legislative 
bodies for such a task. Meanwhile experience 
has shown the convenience of Macaulay's method 
for the statement of a well settled branch of law 
by way of private exposition, and has also shown 



PREFACE TO THE ELEVENTH EDITION, vii 

iihat it may prepare the way for codification. 
Sir M. Chalmers' work, which was first published 
not long after this, was^ transformed into a Code 
(the Bills of Exchange Act) in 1882, and in 1893 
i;he Sale of Goods Act, also prepared by him, 
<5odified another important branch of commercial 
law. 

The history of the Partnership Act may be 
very briefly told. In 1879 I drafted a Bill 
intended, first, to codify the general law of 
partnership; secondly, to authorize and regulate 
the formation of private partnerships with limited 
liability, corresponding to the socUte en commandite 
of Continental law ; and thirdly, to establish 
universal and compulsory registration of firms. 
The two latter objects were those which my clients 
at that time were most bent on. Subsequent 
experience appeared to show that the facility 
given by the Companies Act, though seemingly 
imsuspected by its framers, of forming a limited 
company with as small a number of substantial 
members as might be desired [Salomon v. Salomon 
^ Co. [1897] A. C. 22) made any intermediate 
grade of limited liability needless : however, the 
demand for limited partnership was not extin- 
guished, and it was introduced by an Act of 
1907, which, however, has not been much used 
(p. 211 sqq., below). The registration part of the 
Bill now in question was dropped in 1880 as a 
condition of the general approval of the Board of 
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Trade. In 1882 the Bill made so much way a&- 
to be reported by a Select Committee, which, 
however, declined to proceed with the limited 
partnership scheme. After being again intro- 
duced several times without reaching the stage- 
of effectual debate, it was, in 1888 and 1889,. 
further considered by the Board of Trade and 
the Attorney-General with a view to its adoption 
by Ministers. In 1890 a substantially identical 
Bill was introduced by the Lord Chancellor in 
the House of Lords, and there [revised by a 
Select Committee, which made various changes> 
in the arrangement of the sections and a certain 
number of amendments. The BUI passed through 
the House of Commons with a few further 
amendments, due partly to Sir R. "Webster, then 
Attorney-General (afterwards Lord Alverstone), 
and partly to Sir Horace (afterwards Lord) 
Davey, became law, and came into operation on 
January 1, 1891. 

The Act may not have added much to the- 
knowledge of the law possessed by practising 
members of the Chancery Bar, but even to them 
it may save time and trouble. Some familiar 
principles for which there was but little reported 
authority have been placed beyond even formal 
doubt, and some doubtful points are settled 
according to modern usage and convenience. 
Possibly members of the Common Law Bar, and 
probably students entering on the subject, may be 



' ' PREFACE TO THE ELEVENTH EDITION. ix 

thankful for the Act ; and it ought at any rate to 
make the substance and reasons of the law more 
comprehensible to men of business who are not 
lawyers. It is not to be supposed that difficult 
cases can be abolished, or to any great extent 
made less difficult, by this or any other codifying 
measure. But since difficult cases are after all 
the minority, perhaps it is of some importance for 
men of business to be enabled to see for them- 
selves the principles applicable to easy ones. 

The Act does not deal with the rules of pro- 
cedure governing actions by and against partner- 
ship firms, which are already codified in the Rules 
of Court, nor with the administration of the assets 
of firms and partners in bankruptcy, which is 
governed by the Bankruptcy Act and Rules, and 
the case-law which that Act assumes to be known. 
The parts of the present work relating to these 
topics are, for the convenience of presenting the 
subject as a whole, retained in their old form. 

It will be observed that the Partnership Act 
does not purport to abrogate the case-law on the 
subject, but on the contrary declares that " the 
rules of equity and common law applicable to 
partnership shall continue in force except so far 
as they are inconsistent with the express pro- 
visions of this Act " (sect. 46). The Act, there- 
fore, has to be read and applied in the light of the 
decisions which have built up the existing rules. 
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Should any practitioner imagine that he might 
now relegate Lord Lindley's book, for example, 
to an upper shelf, he would be soon undeceived. 
Codes are not meant to dispense lawyers from 
being learned, but for the ease of the lay people 
and the greater usefulness of the law. The right 
kind of consolidating legislation is that which 
makes the law more accessible without altering 
its principles or its methods. 

So far as judicial references to the Act have 
gone, they tend to show that it has accomplished 
its object of declaring the law as it was settled 
and understood, without prejudging any remain- 
ing doubts on questions of principle, and without 
raising any new doubts on points of detail. 

The conveyancing forms added in the seventh 
edition were contributed by my learned friend 
and cousin Mr. Dighton N. Pollock, of Lincoln's 
Inn, who informs me that he has no change to 
make in them. 



F. P. 



13, Old Square, Lincoln's Inn, 
August, 1920. 
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References to the Law Journal are now supplied for nearly aU oases: 
cited. All cases deoided by Superior Courts are also dated. The- 
consecutive numlyer of the volumes of the Jjaw Journal (N. S., 
Chancery and iCommon Law series) for a. given legal year, i.e., 
Michaelmas term to Michaelmas term, may b© found by subtracting- 
30 from the year of the 19th century in which that legal year 
begins. To find the corresponding volume of the Weekly Reporter,, 
subtract 51. 

Lindley on Partnership (8th edition, 1912) is cited by the author's, 
name alone. 

Tlie Indian Contract Act (IX. of 1872) ia cited by the abbreviatlon. 
I. C. A. 

I iflve sometimes referred to my own book on " Principles of 
Contract " (8th edition, 1911) for the fuller explanation of 
matters belonging to that general subject rather than to the Law 
of Partnership. 

Matters of practice and procedure which occur incidentally in the 
facts of the eases cited as Illustrations have been tacitly adapted, 
to the present state of the law. 



A DIGEST 



OF THE 



LAW OF PARTNEESHIP. 



PART I. 

THE PARTNERSHIP ACT, 1890. 

(53 & 54 Vict. c. 39.i) 

[For the Arrangement of Sections, see the General Table of Contents.] 

An Act to declare and amend the Law of Partnership. 

[14tli August, 1890.] 
Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

Nature of Partnership. 
1. — (1.) Partnership is the relation which Sect, i. 
subsists between persons carrying on a business Definition of 

. ./ <= partnership. 

in common with a view of profit. 

(2.) But the relation between members of 
any company or association which is — 

(a.) Registered as a company under the 

Companies Act, 1862, or any other Act of 25*26Viot. 
p. 1 ■ ' 
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Part I. Parliament for the time being in force and 

seot.1. relating to the registration of joint stock 

companies; or 
{b.) Formed or incorporated by or in pur- 
suance of any other Act of Parliament or 
letters patent, or Royal Charter ; or 
{c.) A company engaged in working mines 
within and subject to the jm-isdiction of 
the Stannaries : 
is not a partnership within the meaning of this 
Act. 

Illustrations. 

1. A. agrees with B. to carry the mail by horse and cart 
from Northampton to BracHey on "the following terms: B. is 
to pay to A. £9 per mile per annum, and A. and B. are to 
share the expenses of repairing and replacing the carts, and 
to divide equally the money received for conveying parcels, 
and the loss consequent on any loss or damage thereof. A. 
and B. are partners (a). 

2. A., the owner of a vessel, employs B. for some time as 
skipper, and then agrees with B. that B. may take the vessel 
where he Ukes, and engage the crew and take cargoes at his 
discretion, paying to A. one-third of the net profits. A. and 
B. are probably partners in the adventure (&). 

S. A. and B. are owners in common of a race-horse, and 
agree to share its winnings and the expenses of its keep, A. 
having the management of the horse and paying all expenses 
in the first instance. A. and B. are not partners as to the 
horse. It is doubtful whether they are partners as to the 
profits that may be made by its employment (o) . 



(a) Green v. Beesley (1835) 2 Bing. N. 0. 108, 132 E. E. 43, 
42 K. E. 539. 

(6) 8teel v. Lester (1877) 3 C. P. D. 121, 47 L. J. 0. P. 
43; see judgment of Lindley, J. 

(c) French v. Styring (1857) 2 0. B. N. S. 357, 26 L. J. 
0. P. 181, 140 E. E. 455, 109 E. E. 716. 



Sect. 1. 
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4. A. iand B., tenants in comlmon of a house, and desiring part I. 
to let it, agree that A. shall have the general management, 
and provide funds for putting the house in tenantable repair, 
and that the net rent shaU be divided between them equally. 
A. and B. are not partners (<Z). 

5. A., the proprietor of a theatre, lets the use of it to B., 
■who provides the acting company and takes on himself the 
whole management, A. paying for the general service and 
expenses of the theatre. 'The gross receipts are divided! 
equally between A. and B. A. is not a partner with B., 
and is not answerable for any infringement of dramatic 
copyright in the performances given by B. under this 
arrangement (e) . 

6. A., B., and C. agree to purchase "on joint account" 
the X. estate, "each payii^ one-third of the cost and each 
having one-third interest in it," and to form a new company 
to deal with the property. This agreement does not consti- 
tute a partnership between A., B., and C. (/). 

Nature of Partnership. 

The definition now adopted by the legislature is the Definition of 
result of a very large number of attempts made by various ^ 'P- 

writers in England, America, and elsewhere. A collection 
of these ma,y be seen at the beginning of Lord Lindley'a 
book. Kent's (Comm. iii. 23) was the most business-like, 
and I still think it was substantially accurate, and might 
well have been accepted with more or less ver'bial condensa- 
tion and amendment. 



(d) Per Willes, J., 2 C. B. N. S. at p. 366, 109 E. E. 722. 
But if they furnished the house at their joint expense, and then 
let portions of the house as lodgings, they might well be partners. 
Letting a house is not a business, but letting furnished 
lodgings is. 

(e) Lyon v. Enowles (1863) 122 E. E. 209, 129 E. E. 452, 
3 B. & S. 556, 32 L. J. Q. B. 71. 

(/) London Financial Association v. Kelk (1884) 26 Ch. D. 
107, 143, 53 L. J. Oh. 1025. 

1 (2) 
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tPart I. iThe definition given by the Indian Contract Act, s. 239,. 

Sect. 1. is Kent's in a more concise form, and runs as follows: — 

Partnership is the relation which subsists between 
persons who have agreed to combine their property^ labour, 
or skill in some business, and to share the profits thereof 
btetween them. 

Kent's definition was criticized by Jessel, M.E., in 
Foolfiy V. Driver (1876) 5 Ch. D. atp. 472, on the ground 
that there 'may be partners who do not contribute any 
property, labour, or skill, as where a share is given to 
the widow of a former partner. "Whether or not the 
association requires that one or more of the partners shall 
contribute labour or skill, or what they shall contribute, is 
a question which may be considered as subsidiary." At 
the same time a partner's share is not the less his property 
because it may have been given to him for the purpose of 
beiag used in that way, and even given out of the share 
of another partner. On the other hand, division of profits, 
as we shall immediately see, is not a sufficient, though it 
is a necessary, test of the existence of a partnership. A 
man may in sundry ways take a share of the profits of a 
business without having such a share in the business as 
will make him a partner. He ^iU not be a partner unless 
he has a direct and principal interest in the business, or, as 
expressed in Cox v. Hickman (notes on sect. 2, below), 
unle^ the business is conducted on his behaK. 

In order to meet this criticism, I proposed, in the third 
and fourth editions of the present work, the following 
statement: — 

Partnership is the relation which subsists between 
persons who have agreed to share the profits of a 
business carried on by all or any of them on behalf of 
all of them. 

The nearest approach to a definition which has been 
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given by judicial authority in England is tlie statement Part I. 



that "to constitute a partnership the parties must have sect. l. 
agreed to carry on business and to share the profits in some 
way in common " {g)\ where " profits " means the excess of 
returns over outlay. Erom this the new statutory defini- 
tion appears to have been formed. The principle, however 
expressed, at once excludes several kinds of transactions 
which at first sight have some appearance of partnership. 

Among its applications exemplified in the cases above What is not 
1 -m • 1 mi 1 • partnerBMp : 

Cited as illustrations are these: — The common ownership oommon 

of any property does not of itseK create any partnership °^™®'^ P- 
between the owners; moreover, there may be an agreement 
as to the management and use of the property, and the 
application of the produce or gains derived from it, with-' 
out any partnership arising {h) . On the other hand, there 
may be a part ownership without partnership in the pro- 
perty itself, together with a real partnership in the 
business of managing it for the common benefit (J) . 

The sharing of gross returns, with or without a common sharing gross 

interest in property from which the returns come, does not ^^ "™*' 

of itself create any partnership (fc) . Even an agreement to Agreement to 

.„., share profEt 

bear a definite share of loss as well as take a definite share and loss. 



(gr) Mollwo, March & Go. v. Comf of Wards (1872) L. B. 
4 P. C. at p. 436. 

(Ji) Illustrations 2, 3, and 6:— Liadley, 14, 40, 41. As to part 
owners of ships (the most common and important case) see 
lindley, 37; Maude and Pollock on Mercliaiit Shipping (4tih, 
Ed.), 100; Maclachlan on Merchant Shipping (2nd Ed.), 90, 
102; Kent, Com. iii. 154, 155; and Story on Partnership, oh. xvi. 



(i) Illustration 2:— Cockburn, O.J., 2 0. B. N. S. 363, 140 
E. E. 467, 109 E. E. 720 (1857); cp. Grawshay v. Maule (1818) 
1 Swanst. at p. 323, 36 E. E. at p. 486, 18 E. E. at p. 136; 
Steward v. Blakeway (1869) L. E. 4 Ch. 603. 

[Te) Illust. 5. 
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Fart I. 
Sect. 1. 



ho per- 
fonnance of 
partnership 
contiaots. 



"Joint ad- 
venture." 



of profit is not necessarily a partnership for the purpose of 
giving either party the rights of a partner as against the 
other, though an unqhalified agreement to share profit a:nd 
loss is very strong evidence of partnership {T). The rules 
stated in this and the foregoing paragraph are now 
declared hy the Act itself in sect. 2, which see. It is 
practically more important to exclude from the definition 
these relations more or less resemhling it at first sight 
than to make the definition affirmatively complete. 

The remedy of specific performance is generally not 
applicable to an agreement to enter iato partnership : for 
"it is impossible to make persons, who wiU not concur, 
carry on a business jointly for their own comipon- advan- 
tage." But where such an agreement has been acted on, 
the execution of a formal deed recording its terms may be 
ordered by way of specific performance if necessary to do 
justice between the parties (rnt). 

Scottish writers make a difference between partnership 
proper and "joint adventure," which is thus defined in 
Bell's Principles, art. 392:— 

Joint adventure or joint trade is a limited partnership, 
confined to a particular adventure, speculation, course of 
trade, or voyage; and in which the partners, either latent 
or known, use no firm or social name, and incur no 
responsibility beyond the limits of the adventure. 

I do not find that the incidents of a "joint adventure," 
as far as it extends, can be distinguished from those of 
partnership; but, whatever the importance of the distinc- 



(l) Walker v. Hirsoh (1884) 27 Ch. Div. 460, 54 L. J. Oh. 
315; Pawsey v. Armstrong (1881) 18 Ch. D. 698, cannot now 
be relied on; see the remarks of the Ijords Justices on it ini 
Walker v. Hirsch. 

(to) England v. Cm-ling (1844) 8 Beav. 129, 137, 50 E. E. 
51, 68 E. E. 39, 45; Scott v. Bayment (1868) L. E. 7 Eq. 112. 
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tion may be, it is not met with in the English autho- Part I. 



rities (to). We may compare with "joint adventure" the sect. i. 
"association en participation" recognized by Trench law 
(Code de Comm . 47 — 50) . But this seems to include trans- 
actions which, according to our rules, axe not partnerships 
at all, such as the purchase of goods on common account 
to be divided among the associates. See the collection of 
lauthorities in the Codes Annotes. In the same way 
societe is a wider term than our "partnership." It covers 
such matters as the sharing of benefit derived from the 
common use or enjoyment of anything by owners or 
tenants in common. 

It will be observed that by sect. 45 of the Act, 'Business." 
" business" includes every trade, occupation, or profession. 
This, of course, does not abrogate or vary, any rule of law 
or judicially recognized usage which forbids any particular 
occupation or profession to be exercised in partnership, 
e.g. the profession of a barrister. 

All writers who have attempted to define partnelrship at Whether 
common law before the Act, and mosit, though not all, of profits is 
the Contiuental authors (o) , have laid it down as a necessary **^° 
element of partnership that there is an agreement among 
the partners to share profits. In our law the share of a 

(n) Lord Eldon seems to have denied it. 3 Dow, at p. 229. 
ITransactions of this kiud, when they occur in England, are 
dealt with, so fer as they extend, in the same way as ordioaxy 
partnerships: see Reid v. MoUinshead (1825) 4 B. & 0. 867, 
107 E. E. 1281, 28 E. E. 488. 

(o) A few civilian definitions adopt the division of sooieias as 
quaestuaria or non quaesttiaria, and make the pursuit of a 
common object the only test; and § 705 of the German Civil 
Code, which, however, is not a. formal definition, takes ' the 
same line, though the ioUowing provisions, especially §§ 721, 
722, seem to assume that the intention is both to make and to 
ehare profits. It must be remembered that the societas of 
Eoman law is not identical with our partnership. 
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(Parti. partner may be subject to trusts, as in the case of an 
"sectTT executor autborized to retain his testator's capital in a 
firm, and he may have a limited beneficial interest of his 
own, or none. We may say at once that this makes no 
difference, any more than what a partner ' not being a 
trustee may choose to do with his share of profits when he 
receives it. But the Act, while it speaks of "a view of 
profit," says nothing about the profits being shared 
between the partners at all; and it has accordingly been 
suggested that under the Act persons. who jointly carry 
on a business resulting in profit, though without any in- 
tention of dividing that profit among themselves, or giving 
any one of them the right to claim a share, are partneirs, 
and even that this was always the law, and the division 
of profits, notwithstanding the uniform language of judges 
and text-writers, is "rather an accident than of the essence 
of the partnership relation " (p) . This opinion is certainly 
novel, and I am unable, with great respect for the present 
learned editors of Lindley on Partnership, to see any suffi- 
cient reason for accepting it. Voluntary committees 
managing in a public or quasi-public interest under- 
takings which might be carried on for private gain, 
promoters of entertainments for charitable purposes, and 
other persons in similar positions, including, possibly, 
the Benchers of the Inns of Court, are, if this be so, 
partners without knowing it; unless indeed it can be said 
that they do not carry on a business in common, or at all. 
In practice it is easy for persons of this kind to conduct 
their affairs in such a way as to make it clear that none of 
them has authority to pledge the personal credit of his 
companions, and it is quite possible that the question may 
never come into Court. On principle it is submitted that 

(p) Lindley, at p. 10. 
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such authority is not to be presumed as between persons Part i. 
yho do not share profits, but must be proved as a faot in Sect. l. 
each case by any one who relies on it, and that persons 
making but not sharing profits axe in this way distin- 
guished from true partners (as to whom see s. 5, below). 
It is not denied that such a person might conceivably 
make himself liable as an ostensible partner, but this 
could happen only by very bad management. In the 
case of ordinary commercial trade partnership there is in 
fact and in common sense a presumption — no more than a 
presumption, and subject to various exceptions, but no less 
— that the partners have joined their resources because each 
one thinks the other or others competent in the business. 
An apparent partner is an apparent manager. In the 
case of a committee or like body promoting an object in 
which its members have no private interest, there is no 
such mutual confidence and no such presumption in fact, 
and, it is conceived, no reason why the presumption should 
be made in law. It is perhaps needless to consider the 
improbable case of persons who have been carrying on an 
ordinary partnership business resolving to devote the 
profits in future to some disinterested purpose, while 
otherwise continuing the business as before: but it seems 
obvious that the existing authority of a partner to bind 
the firm would not be determined by anything short of 
specific notice; and this apart from the doctrine of 
ostensible partnership. 

The provision of sect. 1, sub-sect. 2, is made necessary Exclusion of 
by the fact that there are many joiat stock companies and and atsoeia- 
other associations, established for the purpose of carrying ^^°^? "o* 
on business and with a view to profit, which come within ordinary la^jr 
the general conception of partnership, and indeed are ghip. 
within the terms of almost every definition that has been 
attempted, but, for reasons of policy and convenience, or 



10 
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Fart I. 
Sect. 1. 



Limits to 
number of 
partners in 
private 
partnership. 



in some cases in consequence of their peciiliar origin and 
history, are governed by special regulations and not by 
the law which governs ordinary private partnerships. 
These are therefore excluded from the scope of the present 
Act. A similar provision, upon which this is modelled, is 
in the Indian Contract Act, s. 266. The great substantial 
difference between partnerships and companies is that an 
ordinary partnership is founded on personal confidence 
between the partners, and gives every partner equal rights 
in the conduct of the business, as we shall see hereafter, 
unlless there is an express agreement to the contrary. A 
commercial company, on the other hand, is regularly com- 
posed of a minority of active members, designated as 
directors or by some other name of office, and of a 
majority who need not and most commonly do not know 
anything of one another, and have no part in the ordinary 
conduct of the business {q) . 

By the Companies (Consolidation) Act, 1908 (r), a 
private partnership cannot be formed of more than ten 
persons for banking, or twenty for any other business. 

At common law there was no limit to the number of 
persons who might enter into partnership, and it is the 
better opinion (s) that there was nothing to prevent them, 
as a matter of law, from dividing the capital into trans- 
ferable shares and acting as a joint-stock company; but 
there were always great practical inconveniences about 
this. A partnership not complying with the conditions 
of the Companies Act is now illegal, and the members of 
such an association would be unable to enforce any claim 
arising out of the partnership dealings, although they 



(g) See Lindley, 23. 

(r) 8 Edw. VII. c. 69, s. 1. 

(«) Lindley on Oompaniea, 180—184. 
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would be individually liaWe for the debts of the concern Part l. 
to a creditor who had dealt with the firm without notice seot. i. 
of the state of things making its business illegal {t) . 

Associations carrying on that which at common law 
would be a partnership business, but exceeding the number 
of ten in the case of banking, and twenty in the case otf 
any other business, and complying with the law by coming 
within one of the special categories laid down in the 
Companies Act (substantially identical with those of the 
sub-section now before us), may be called extraordinary 
partnerships. They are governed by special rules of law, 
for the most part statutory, which we shall not here enter 
upon. The statutes, however, are to a considerable extent 
founded upon the principles of ordinary partnership law, 
so that they cannot be sufficiently understood without a 
knowledge of those principles. 

Of the kinds of extraordinary partnerships above speci- 
fied, the class (a) are necessarily corporations, the associa- 
tion being made an artificial person with rights and duties 
distinct from those of the natural persons who at any 
given time are members of it. 

The class (&) are generally but not necessarily (m) incor- 
porated. 

The class (c) are in no case incorporated, but are 
oniinary partnerships modified by local custom, and since 
1869 by statute also (a;). 

(t) See Lindley, 127. A creditor who has notice, e.g. a 
solicitor who has rendered professional services in forming and 
carrying on the association, knowing the number of members 
to exceed twenty, cannot recover: Re S. Wales Atlantic Steam- 
ship Go. (187S-6) 2 Ch. Div. 763, 46 L. J. Oh. 177. 

(w) By 7 Wm. 4 & 1 Vict. c. 73, the Crown may establish 
companies by letters patent without incorporation. 

(a;) The Stannaries Act, 32 & 33 Vict. c. 19, amended by 50 & 
51 Vict. c. 43. 
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Fart I. 
Sect. 1. 



Bules for 
detennining 
existence of 
partnership. 



It may be useful to note here that there are associations 
which, though not partnerships, yet exist for the acquisi- 
tion of gain by their members within the meaning of the 
Companies Act, and are therefore unlawful if not regis- 
tered: for example, a mutual marine insurance associa- 
tion («/), or mutual benefit (z) or loan (a) society. On the 
other hand, societies may be formed for such purposes as 
investment of money, or buying property and re-selling it 
to the individual members, which are neither partnerships 
nor for the acquisition of gain on a common account; 
and such societies do not need registration even if the 
number of [members exceed twenty (&). 

2. In determining whether a partnership 
does or does not exist, regard shall be had to 
the following rules : 

(1.) Joint tenancy, tenancy in common, joint 
property, common property, or part owner- 
ship does not of itself create a partnership 
as to anything so held or owned, whether 
the tenants or owners do or do not share 
any profits made by the use thereof. 

(2.) The sharing of gross returns does not of 
itself create a partnership, whether the 
persons sharing such returns have or have 
not a joint or common right or interest in 



(y) Padstow Asmranoe Association (1882) 20 Oh. Div. 137 
51 L. J. Oh. 344. 

(«) Jennings v. Hammond (1882) 9 Q. B. D. 225, 51 L. J 
Q. B. 493. 

(a) Shaw v. Senson (1883) 11 Q. B. Div. 563, 52 L. J. Q B 
575. 

(6) Be Siddall (1885) 29 Ch. Div. 1, 54 L. J. Oh. 682; cp. 
Smith V. Anderson (1880) 15 Ch. D. 247, 50 L. J. Oh. 39. 
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any property from whicli or from the use "?"* i- 
of wMcli the returns are derived. sect. 2. 

(3.) The receipt by a person of a share of the 
profits of a business is primd facie evidence 
that he is a partner in the business, but the 
receipt of such a share, or of a payment 
contingent on or varying with the profits 
of a business, does not of itself make 
him a partner in the business; and in 
particular — 

(a.) The receipt by a person of a debt 
or other liquidated amount by instal- 
ments or otherwise out of the accruing 
profits of a business does not of itself 
make him a partner in the business Or 
liable as such : 

{h.) A contract for the remuneration of a 
servant or agent of a person engaged 
in a business by a share of the profits 
of the business does not of itself make 
the servant or agent a partner in the 
business or liable as such : 

(c.) A person being the widow or child 
of a deceased partner, and receiving 
by way of annuity a portion of the 
profits made in the business in which 
the deceased person was a partner, is 
not by reason only of such receipt a 
partner in the business or liable as 
such: 
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Parti. (rf.) The advance of money by way of 

Sect, 2. loan to a person engaged or about to 

engage in any business on a contract 
with that person that the lender shall 
receive a rate of interest varying with 
the profits (c), or shall receive a share 
of the profits arising from carrying on 
the business, does not of itself make 
the lender a partner with the person 
or persons carrying on the business or 
liable as such. Provided that the con- 
tract is in writing, and signed by or 
on behalf of all the parties thereto : 

(e.) A person receiving by way of annuity 
or otherwise a portion of the profits 
of a business in consideration of the 
sale by him of the goodwill of the 
business is not by reason only of such 
receipt a partner in the business or 
liable as such. 

Sir 'Ford North judicially stated, after careful examina- 
tion, that this section, and in particular sub-sect. 3, did 
not make any change in the law as already settled. There 
is no doubt that the intention was simply to declare the 
law as it stood (d) . 

(c) A contraot to pay a fixed sum " out of the profits " is 
equivalent to a contract to pay a share of the profits arisdng 
from the business: In re Young, Ex parte Jones [1896] 2 Q. B. 
484, 65 L. J. Q. B. 681. 

(d) Davis v. Davis [1894] 1 Oh. 393, 399, 401, 63 L. J. Oh. 
219. 
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Illustrations. 



Fart I. 



A. As to sub-sects. 1 cmA 2. See illustrations and com- *" 
mentary to sect. 1 above. 

B. As to the general enactment of sub-sect. 3. 

1 . A trader is indebted' to several creditors, and they enter Rule in Cox v. 
into an arrangement -with him by which the trade is to be ^j^**^""!!^- 
oonducted under their superintendence, and they are to be tions. 
gradually paid off out of the profits. These creditors do not 

thereby become partners of the debtor in his trade, or liable 
for the debts of the concern: for "the real ground of the 
liability,'' where such liability exists, "is that the trade has 
been carried on by persons acting on his behalf" (e); and 
in the case of such an arrangement as this, the trade is not 
carried on by or on account of the creditors. The test of 
liability is not merely whether there is a participation of 
profits, but whether there is such a participation of profits 
as to constitute the relation of principal and agent between 
the person taking the profits and those actually carrying on 
the business (/). 

2. C. H. becomes security for £10,000 for his son W. H., 
on W. H. becoming a member of Lloyd's. W. H. agrees in 
writii^ with C. H. that, among other things, S;. and no other 
person shall underwrite in the name of "W. H.; that S. shall 
be paid' £200 a year land one-fifth of the net profits of under- 
writing; that C. H. may withdraw^his security on notice, and 

(e) Cox V. Hichman (1860) 8 H. L. 0. 268, 306, 11 B. E. 
431, 125 E. E. 148, 168 (the leading case which, puts the law 
on its present footing). The principle of Cox v. Hickman is 
not confined to partnership cases. The H. L., reversing the 
majority judgment of the 0. A., applied it to a case where it 
was sought to make trustees for debenture-holders liable as 
undisclosed principals for the contracts of a receiver whom they 
had appointed under their powers: Qosling v. Gashell [1897] 
■ A. 0. 575, 66 L. J. Q. B. 848. 

(/) Lord Wensleydale in Cox v. Eickman (1860) 8 H. L. C. 
at pp. 312-3, 11 E. E. at p. 449, 125 E. E. 172, 173; Blackburn, 
J., in Bullen v. Sharp (1865) (Ex. Oh.) L. E. 1 0. P. at 
pp. 111-12; Cleasby, B., Ih. at p. 118; and further on the 
effect of Cox v. Hickman, Bramwell, B., lb. at p. 127. 
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Part I. S. shall thereupon cease to underwrite for W. H.; and that 
S^^t~2j one-half of the net profits, after deducting the share of S., 
shall, together with the sum of £25 per anniun, be considered 
as owing and be paid to C. H. by W. H. Under this agree- 
ment C. H. is not a partner but a creditor of W. H. (ff). 

3. A partnership is entered into for a term certain, and it 
is provided by a clause in the articles that if a partner dies 
before the end of the term his representatives shall during 
the rest of the term receive the share of profits he would 
have been entitled to if living: a partner having died, his 
share of profits is paid from time to time to his executors 
under this agreement; the executors do not thereby become 
partners (h) . 

4. The business of an underwriter is conducted by A. in 
the name of B., and A. receives a fixed salary and one-fifth 
of the profits, subject as to this one-fifth to be wholly or 
partially refunded in the event of unexpected losses becom- 
ing known after the division of profits in any year. The 
contract between A. and B. is not one of partnership, but 
of hiring and of service (i) . 

5. A creditor, J., makes an agreement with his debtors. 
T. and W., by which the eiua. due to him is to be paid out of 
the profits of a building speculation to be executed by T. 
and W., J. furnishing that part of the materials which 
belongs to his own trade ; and after payment of the debt, and 
paying for these new materials, the surplus is to belong to 
T. and W. J. does not become a partner of T. and W., and 
is not liable for the price of goods ordered by them for the 
purpose of being used in the buUding (fc) . 

6. A., a publisher, agrees to publish at his own expense a 
book written by B., and to pay to B. half the net profits, if 

(jr) Ex parte TentMnt (1877) 6 Ch. Div. 303. Compare Sullen 
V. Sharp (1865) (Ex. Oh.) L. E. 1 0. P. 86, 35 L. J. 0. P. 105, 
148 E. E. 687, a somewhat similar case, where there was no 
actual division of profits. 

(h) Holme v. Hammond (1872) L. E. 7 Ex. 218, 41 L. J. 
Ex. 157. 

(i) Boss v. Parkyns (1875) L. E. 20 Eq. 331, 44 L. J. Ch| 
610. 

(70 Eilshaw v. Jukes (1863) 3 B. «& S. 847, 32 L. J Q B 
217, 122 E. E. 317, 116 E. E. 493. 
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Sect. 2. 



any, as asoertained by a certain, conventional method of p^rt I. 

taking accounts. It is doubtful whether this does or does 

not constitute a partnership between A. and B. (J); but B. 

is not liable to a paper-maker for paper supplied to A. for! 

the general purposes of A.'s publishing business, and used 

for printing B.'s book(m). 

C. As to the cases jurovidted for. under' the special clauses 
of suh-sect. 3. ' 

7. A., the proprietor of a music-hall, signs and gives to 
B., in consideration of an advance of £250, a paper in the 
following terms: " In consideration of the sum of £250 this 
day paid to me, I hereby undertake to execute a deed of co- 
partnership to you for one-eighth shaxe in the profits of the 
O. music-hall, to be drawn up under the Limited' Partnership 
Act of 28 & 29 Vict. c. 86 " (n). This is not a contract for a 
share of profits within the Act, but constitutes a partnership 
at will, in which, as between A. and B., B. is to share profit 
without being liable for loss (o) . 

8. B. & Co. are traders in partnership. A. lends money to 
the firm on a contract in writing, under which B. & Co. agree, 

(0 In Reade v. Bentley (1858) 4 K. & J. 656, 70 E. E. 273, 
116 E. E. 493, Lord Hatherley, then V.-O. Wood, Beams to have 
thought the " half-profits " contract did create a partnership. 
Lord Lindley (On Partnership, 53, note (p)) thinks otherwise. 
So did the Court in the Scottish case of Venables v. Wood, there 
cited by him (see next note) ; but there, even if there had been 
a partnership, it was very difficult to make out that the debt 
sued for was a partnership debt. So, too. Lord Brougham and 
Lord Wensleydale in Cox v. Hickman (last page). 

(m) Venables v. Wood (1839) 3 Eoss, L. 0. on Commercial 
Law, 529; cp. Wilson v. Whitehead (1842) 10 M. & W. 503, 12 
L. J. Exch. 43, 62 E. E. 685. It is evident ia common sense 
that the paper-maker, printer, and hinder have no thought of 
giving credit to the author. 

(m) The present clause (d) of sub-sect. 3 is eqiuvalent to 
sect. 2 of iiis Act, which it superseded. The Act of 28 & 29 
Vict, is repealed by the principal Act (s. 48, p. 145, below). 

(o) Syers v. Syers (1876) 1 App. Oa. 174. 

P. 2 
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Part I. among' other things, to repay the loan at the end of the part- 
ggg^ 2 nership, to conform to the partnership deed, which is to be 
open to A.'s inspection, and to pay annually on account of 
profits a definite share of net profits during the contiauanoe 
of the loan. The agreement also contains a provision that in 
the event of A.'s bankruptcy, B. & Co. may pay off the loan 
and determine the agreement, a provision for settlement of 
accounts at the end of the partnership, and payment of the 
loan and stipulated share of profits out of assets, subject to 
the refunding by A. of any sum not exceeding the amount of 
the original advance which may appear to have been over- 
paid on account of profits, and an arbitration clause. The 
agreement expressly purports to be for an advance by way of 
loan under the provisions of 28 & 29 Vict. c. 86 (;?). This 
transaction is merely colourable as a loan, and is not within 
the Act, and A. is liable as a partner for the debts of B. & 
Co. (g). 

9. A., B., and C. enter into an agreement in writing, 
expressly referring to 28 & 29 Vict. c. 86 {p), and reciting 
that A. and B. have agreed to become partners in a certain 
business, and have requested C. to lend them £10,000 to be 
invested in it. The agreement declares that the money is 
advanced by C. to A. and B. by way of loan under the 1st 
section of the Act, and such advance shall not be considered 
to make C. a partner. The sum of £10,000 appears by the 
agreement to be, and in fact is, the whole capital of the 
business. 

By other clauses of the agreement C. is entitled to inspect 
the books and receive a copy of the annual account, and to 
share profits in a fixed proportion, and has the option of 
demanding a dissolution of the partnership and conducting 
the liquidation of the business in certain events. C.'s capital 
invested in the business is not to be withdrawn tiU the ter- 
mination of the partnership. Under this agreement C. is a 
partner with A. and B. (r). 



(p) See note (n), last page. 

Iq) Pooley v. Driver (1876) 5 Ch. D. 458, 45 L. J. Oh. 466. 
(r) Ex parte Delhasse (1877-8) 7 Ch. Div. 511, 47 L J 
Oh. 65. 
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The first section kas laid down in general terms whati aPart I. 

partnership is. The second section guards the principle sect. 2. 

enunciated in the first. It excludes, in the first and General 

, , . . , , . „ , limitations of 

second sub-sections, vaxious relations of two or more the idea of 

persons to property held jointly or in common, and the P*'*'«™'"P- 

returns derived from such property, which at first sight 

may appear to resemble partnership, hut do not reaUyj 

satisfy the fundamental condition of "carrying on a 

business in common with a view of profit." As a matter 

of fact, the conception of partnership has been worked 

out in our Courts through the necessity of attending to 

distinctions of this kind. It has therefore been thought 

convenient to preserve the original arrangement of this 

work for purposes of exposition, and give the authorities 

by which this distinction is established at the very outset 

of the subject, in the commentary on sect. 1, though in 

the Act their effect is stated in sect. 2. 

The third sub-section has a very different history. Special 

'From the latter part of the eighteenth till past the middle to sharing 

of the nineteenth century the prevailing doctrine was that P"^""*^- 

anyone who shared in the profits of a business (at all 

events profits in the correct sense, net profits as apposed 

to gross returns, or gross profits as they were sometimes 

improperly called) must be liable as a partner (s). The 

decision of the House of Lords in Cox v. HiekmOn (#) 

showed this doctrine to be erroneous. The true doctrine, 

as laid down in recent authorities, and now declared by 

the Act, is that sharing profits is evidence of partnership, 

but is not conclusive. We have to look not merely at the 

fact that profits ore shared, but at the real intention and 

contract of the parties as shown by the whole facts o;f 

(s) See the authorities epitomized, lindley, 55—59. 
(*) P. 15, above. i 

2 (2) 
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(Parti, the case (m). Where one term of a contract creates a right 
Sect. 2. to share profits, it is not correct to take that term as if it 
stood alone and presume a partnership from it, and then 
construe the rest of the agreement under the influence of 
that presumption. Sharing profits, if unexplained, is 
evidence of partnership: but where there is an express 
agreement the agreement must from the first be looked to 
as a whole to arrive at the true intention (x) . 

It took several years, however, to work out the conse- 
quences of Cox V. RicJcmam {y) . For some time they were 
stiU. imperfectly understood, even by some of the noble 
and' learned persons who had taken part in the decision. 
Various attempts were made by private persons to procure 
Parliament to pass Bills for authorizing limited partner- 
ships such as have long been allowed in the United States, 
after the pattern of the Continental sociefe en comrmmdite. 
These attempts were so far effectual as to lead to the 
Ministry of the day framing and passing, in 1865, an Act, 
eometimes cited as Bovill's Act (2), which was then sup- 
posed by every one concerned to make a material change 
in the law, but really added little or nothing to the effect 
of Cox V. Hickman. The provisioi^ of this Act, repealed 
and re-enacted by the principal Act, are exhibited in the 
sub-section now before us in their proper connexion, as 
rules for particular cases under a more general rule, which 
are of special practical importance, but which do not 
prevent or limit the appKcation of the general rule to 
other analogous cases. On the other hand, the Act is not 

(w) Mollwo, March & Go. v. Court of Wards (1872) L. E. 
4 P. 0. 419, 435. 

(x) Badeley v. Consolidated Bank (1888) 38 Oh. Div. 238, 
57 L. J. Oh. 468; Davis v. Davis [1894] 1 Oh. 393, 399, 63 
L. J. Oh. 219. 

{y) P. 15, above. 

(«) 28 & 29 Vict. c. 86. 
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intended to protect, and will not protect, persons who Part i. 
attempt to combine the powers of a partner with the Sect. 2. 
immunities of a creditor by means of nominal loans. 
There must be not only an advance of money to the 
business, but a loan to a real debtor who is personajlfyi 
lia.ble (a) . 

The proviso at the end of clause {d) is more explicit 
than the corresponding words in BoviU's Act (B) . 

It is to be regretted that the learning' and scholarship "Primd 
of both Houses of Parliament were not able to devise a 
better English equivalent for the barbarous " prima 
facie" which, though com'mon and convenient in every- 
day professional usage, is hardly becoming in an Act of 
Parliament, and, not being a term of art known to the 
law, is capable of leading to ambiguity (c) . 

The provisions in question may be thought practically Limited Part- 
obsolete since the Limited Partnerships Act, 1907, which 
will be found in the Appendix, p. 212, below. 

3. In the event of any person to whom Postponement 
money has been advanced by "way of loan per"raiien°d- 
upon such a contract as is mentioned in the In^onsidera? 

1,0' j» p 1 j» tion of share 

last loregomg section, or oi any buyer oi a of profits in 
goodwill in consideration of a share of the TOivenoy?" 
profits of the business, being adjudged a bank- 
rupt, entering into an agreement to pay his 
creditors less than twenty shillings in the 
pound, or dying in insolvent circumstances, 
the lender of the loan shall not be entitled 



(a) See illustratioiis 7, 8, 9, above. 

(6) As to which see Syers v. 8i/ers (1876) 1 App. Oa. 174; 
Fooley v. Driver (1876) 5 Oh. D. at p. 468. 

(c) See Davis v. Davis, note (a;), p. 20, above. 



absolute. 
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Part I. to recover anything in respect of his loan, and 
Sect. 3. the seller of the goodwill shall not be entitled 
to recover anything in respect of the share of 
profits contracted for, until the claims of the 
other creditors of the borrower or buyer for 
valuable consideration in money or money's 
worth have been satisfied. 

This section corresponds to sect. 5 of Bovill's Act, and 
the decisions on that section will still be applicable . 
Exoluflion The creditor who has lent money in consideration of a 

sh^gprofits sliare of profits is excluded absolutely and according to 

from com- \^q literal terms of the Act from competing with other 

petition with 

others is creditors. It does not matter whether they were or were 

not creditors during the continuance of the loan, nor 

whether they were creditors in the business or not. Nor 

can such a creditor prove his debt in the bankruptcy until 

all the other creditors are paid {d) . But if, during the 

same time, he has lent other sums at a fixed rate of interest, 

he may recover those sums like any other creditor (e) . A 

continuation of what is substantially the same advance 

with a variation of terms will not exclude the operation 

of this enactment (/) . If it w^ere sought to evade this 

prohibition and make the Act an instrument of fraud, by 

advancing a small sum in consideration of a large share 

of profits, and a large sum at fixed interest, the lender 



{d) Ex parte Taylor, In re Grason (1879) 12 Ch. Div. 366, 
379; followed in In re Mason, note (/), below. 

(e) Ex parte Mills (1873) L. E. 8 Ch. 569. 

(/) Re Hildesheim [1893] 2 Q. B. 357 (on Bovill's Act). So 
where on dissolution of a partnership a loan was continued on 
the same terms to one partner who took over the business, andl 
he afterwards became bankrupt, the lender was postponed: In 
re Mason, Ex parte Binff [1899] 1 Q. B. 810, 68 L. J. Q. B. 466. 
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would probably be treated as a partner (ff) . The opera- Part I. 
tion of this section is not excluded by lending money for gect. 8. 
fixed interest and a sum equal to a specified share of profits, 
and calling that additional sum a salary (h) . 

This express postponement of the creditor receiving a 
share of profits has the effect of putting him approximately 
in the position of a true limited partner, or ocmtnmnditaire 
in the Trench terminology,. For some reason which I 
have never been able to understand, people in this country 
seem to have found almost invincible difiiculty in grasp- 
ing the conception of a partner with limited liability who, 
being a true partner, is not a creditor of the firm at all, 
so that there can be no question of his competing witji 
creditors in request of his capital. Yet the position of a 
shareholder in a limited company (which is essentially 
the same thing) is now quite familiar. We now have 
true limited partnership under the Act of 1907, which 
see in the Appendix below, though it is generally found 
more convenient to form a private company. 

It is to be observed that this section " does not deprive 
the lender of any security he may take for his money"; 
if he has taken a mortgage, for instance, his rights as 
piortgagee are not affected (*), and he may enforce any 
such security by way of foreclosure or sale (fc). 



4. — (1.) Persons who have entered into Meaning of 
partnership with one another are for the pur- 
poses of this Act called collectively a firm (J), 

(y) Ex parte Mills (1873) L. E. 8 Oh. at pp. 574-6. 

(A) Be Stone (1886) 33 Oh. D. 541, SSL. J. Oh. 795. 

(«■) Lindley, 62; Ex parte Shell (1877) 4 Oh. Div. 789, 46 
L. J. Bky. 62. 

(&) Badeley v. Consolidated Bank (1888) 38 Oh. Div. 239, 
57 L. J. Oh. 468 (affirming on this point the decision below, 
34 Oh. D. 536). 

(0 Op. I. 0. A. 8. 239. 
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Fart I. and the name under which their business is 
Sect. 4. carried on is called the firm-name. 

(2.) In Scotland a firm is a legal person 
distinct from the partners of whom it is com- 
posed, but an individual partner may be 
charged on a decree or diligence directed 
against the firm, and on payment of the debts 
is entitled to relief pro rata from the firm and 
its other members. 



Film not 
recognized 
as artificial 
person in 
England. 



otherwise 
in Scotland. 



The law of England knows nothing of the firm ae a 
body or artificial person distinct from the members com- 
posing it, though the firm is so treated by the universal; 
practice of merchants and by the law of Scotlarwl. In 
lEngland the firm-name may be used in legal instruments 
both by the partners themselves and by other persons as: 
a collective description of the persons who are partners in 
the firm at the time to which the description refers (m) : 
and under the Rules of the Supreme Court actions may now 
be brought by and against partners in the name of their 
firm(w). An action between a partner and the firm, or 
between two firms having a common member, was impos- 
sible at common law, and until 1891 it remained opea 
to doubt whether such actions were possible since the 
Judicature Acts; but they are now expressly authorized by 
the Rules of Court (o) . Nevertheless, the general doctrine 
that "there is no such thing as a firm known to the 
law" (p) remains in force. In Scotland, on the other 
hand, the firm is, and has long been, a " separate person " ; 



(m) Lindley, 186. 

in) Order XLVIIIa. r. 1, &o. See Part II., below, p. 147. 
(o) Order XLVIIIa. r. 10. 

(p) James, L.J., Ex parte Corbett (1880) 14 Oh. Div. at 
p. 126. 
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not only can it sue and be sued in the "social name," but DPart L 
it may sue and be sued by its own members, and firms sect. 4. 
having one or more members in com'mon may sue each 
other apart from any statutory authority, (g) . 

The rules governing the use of firm or trade namtes 
obviously belong, properly speaking, not to the law of 
partnership, but to that sub-division of the general law 
of property which has to do with copyright and other 
analogous rights. Still it is thought that some short 
remarks upon them may be useful in this place. 

Generally speaking, every man is by the law of England What use of 
free to call himself by what name he chooses, or hj lawful, 
different names for different purposes (r), so long as he 
does not use this liberty as the means of fraud or of inter- 
fering with other substantive rights of his fellow-citizens. 
And this extends to commercial transactions as well as 
to the other affairs of life: "Individuals may carry on 
business under any name and style they may choose to 
adopt" (s), subject, since 1916, to the requirements of the 
Registration of Business Names Act {t), which has im- 
posed the duty of registering, among other particulars, the 

(g) Bell, Pr. of Law of Scotland, § 357; Second Eeport of the 
Mercantile Law Commission, 18, 141. Where the firm-name is 
merely descriptive and impersonal, however, as " The Oarron Iron 
Company,'' some of the members must be joined by name in the 
action. 

(r) See the note in 3 Dav. Conv. pt. i. 357 — 362; Davies v. 
Lowndes (1835) 1 Bing. N. C. 597, 618, 131 E. E. 1247, 53 
E. E. 266, 267. Strictly speaking, this does not apply to names 
of baptism. The same or greater freedom existed in the Eoman 
law, which allowed a change of nomen, praenomen, or cognomen 
alike. C. 9, 25, de mutat. nom. 1. 

(s) Per Erie, O.J., Maughan v. Sharpe (1864) 17 0. B. N. S. 
at p. 462, 34 L. J. C. P. 19, 144 E. E. at p. 186, 142 E. E. 
453, 454; and see remarks of Jessel, M.E., in Merchant Banking 
Co. of London v. Merchants' Joint Stopk Bank (1878) 9 Oh. D. 
560; Levy v. Walker (1879) 10 Ch. Div. 436, 445. 

(0 6 & 7 Geo. 5, c. 58. 
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Part I. true name of any person, and of all persons in any firm. 
Sect. 4. carrying on business under a special name (m) . The style 
of the firm need not and often does not express the name 
of any actual member of it. It may contain, and often 
does contain, other names, or no individual names at all. 
On the other hand, although no man is to be prevented 
from carrying on any lawful business in his own name 
by the mere fact of his name and business 'being like 
another's {x), yet the mere fact of the name itself being 
his own does not give him any right or licence to dp so 
with such additions or in such a manner as to deceive the 
public, and make them believe they are dealing with some 
one else {y), nor to sell the use of his name for any such 
purpose {z) . 



(ju) I.e. "a, business name which does not consist of the true 
surnames of all partners who are individuals and the corporate 
names of all partners who are corporations, without any addition 
other than the true Christian names of individual partners or 
initials of such Christian names": s. 1, suh-s. (a). "Christian 
name " includes any forename, and " initials '' any recognised 
abbreviation of a Christian name. Peerage and other usuai 
British titles of honour are surnames: s. 22. It may have been 
thought needless to consider that children of the Bling who are 
not peers have no surnames, and Mahometans have, striatly 
speaking, neither forename nor surname. For the precis© details 
to be registered see s. 3. 

(aj) Bwgess v. Burgess (1853) 3 D. M. G. 896, 98 E. E. 350; 
Tmrton v. Turton (1889) 42 Ch. Div. 128, 58 L. J. Oh. 677;. 
Saunders v. Sun Life Assurance Co. of Canada [1894] 1 Ch. 
537, 63 L. J. Ch. 247; cp. Aerators, Ltd. v. TolUtt [1902] 2 Oh. 
319 (on sect. 20 of the Companies Act, 1862) ; Howe Scale Co. v. 
Wyckoff, Seamans and Benedict (1905) 198 U. S. 118. 

iy) Holloway v. Eolloway (1850) 13 Beav. 209, 51 E. E. 81, 
88 E. E. 463; Massam v. Thorley's Cattle Food Co. (1880) 14 
Oh. Div. 748; Tussaud v. Tussaud (1890) 44 Ch. D. 678, 59 
L. J. Ch. 631; F. Pinet & Cie. v. 'Maison Louis Pinet [1898] 
1 Ch. 719, see per North, J., at p. 181. 

(«) Kingston, Miller & Co. v. Thomas Kingston & Co. [1912] 
1 Ch. 575, 81 I>. J. Oh. 417. 
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It is said to te an offence against the prerogative of the Part I. 
Crown for private persons to " assume to act as a corpora- Sect. 4. 
tion." But it is by no means clear how it can be punished Assumption 
(though possibly the King's Bench Division may have naTe?""" 
jurisdiction to punish it by fine) {a). And at all events 
the use of a description such as "Company," which by 
common usage is applicable to incorporated and unincor- 
porated associations alike, does not amount to the offence 
in question (&) . 

The laws of Continental states are much more strict and Foreign law* 
definite as to the use of trade names. In France the names, 
style of a commercial firm {raison sociale) must contain no 
other names than those of actual partners (c) . In Germany 
it must, upon the first constitution of the firm, contain the 
name of at least one actual partner, and must not contain 
the name of any one who is not a partner (^d), but when the 
name of the firm is once established in conformity with 
these rules, it may be continued notwithstanding an 
assignment of the business, or changes in the persons who 



(o) The attempt to establish a guild or " communa " without 
waxrant was formerly punishable by fine. Madox, Hist. Ex. 
i. 562, gives several instances from 26 H. 2. Many of these 
" adulterine guilds," as they are called, in London and Middlesex; 
the burgesses of Totnes and of Bodmin; and Ailwin the meroer 
and other townsmen of Gloucester, were amerced in considerable 
sums on this account. See Stubbs, Const. Hist. i. 418. It can 
hardly be said, however, that these bodies " assumed to act as 
corporations " in the modem technical sense. 

(6) Lindley, 112. Every European place of business is called 
company by illiterate natives in the Presidency towns of India. 
That "company" is not a word of art, see per Buckley, J., Be 
Stanley [1906] 1 Oh. 131, 134, 76 L. J. Ch. 56. 

(c) Code de Commerce, 21. For the French law as to the 
use of family names generally, see Du Boulay v. Du Boulwy 
(1869) L. E. 2 P. C. 430. 

(d) Handelsgesetzbuch, 19. 
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Part I. 
Sect. 4. 

Exclusive 
right to trade 
names analo- 
gous to pro- 
perty in 
trade mark. 



May be 
infringed by 
means of 
trade marks 
apart from 
infringement 
of trade mark 
as such. 



are partners for the time being, su'bject to certain consents 
(being given (e). 

But although " in this country we do not recognize the 
labeolute right of a person to a (particular name to the 
extent of entitling him to prevent the assumption of that 
name by a stranger," yet ''the right to the exclusive use 
of a name in connexion with a trade or business is familiar 
to our law " (/i). This right is analogous to, but not iden- 
tical with the right to a trade mark proper. The right of 
the possessor of a trade mark in the strict sense (which is 
now subject to statutory conditions under the Trade 
Marks Act, 1905, 5 Edw. VII. c. 15), is to prevent 
competitors from trading on his reputation, and passing 
off their wares as his own by means of copies or colour- 
able imitations of the visible sign or device which he 
has appropriated to his business; and the right of the 
possessor of a trade name stands on the like footing. 
"Tlhe principle upon which the cases on this subject 
proceed is not that there is property in the word, but that 
it is a fraud on a person who has established a trade, and 
carries it on under a given name, that some other person 
should assume the same name, or the same nam© with a 
slight alteration, in such a way as to induce persons to deal 
with him in the belief that they are dealing with the 
person who has given a reputation to the name " {g). 

The right to a particular name may likewise be in- 
fringed circuitously by means of a trade mark or descrip- 
tion fitted to bring goods into the market under a 

(e) Handelsgesetzbuoh, 22, 24. The references are to the 
i^vised code in force since 1900. 

(/) Du Boulay v. Du Boulay (1869) L. E. 2 P. 0. 430, 431. 

(jr) GifEard, L.J., in Lee v. Saley (1869) L. E. 5 Oh. at 
p. 161, 39 L. J. Oh. 284. The same principle has been acted on 
by the Courts of Franc©: Sirey, Codes AnnotSs, on Code de 
Commerce, 18, 19, no. 46 of note. 
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deceptive name. In such a case the first appropriator of Part I. 
the name has his remedy no less than if the name had been sect. 4. 
directly adopted by his rival, and it is no answer to his 
complaint to say that there is no such physical resemblance 
between the trade marks as would deceive a customer of 
ordinary caution. The trade mark complained of may 
be free from offence in its primary character and office as a 
visible symbol; but that will be no excuse for a breach of 
the distinct duty to respect the trade names as well as 
the trade marks of other dealers (Ji) . And (on the prin- 
ciple that a man is not allowed to ignore the natural 
consequences of his acts) it is immaterial whether there 
be any fraudulent intention or not (i) . 

Where a name of incorporation is such as to be, if used Whether 
for trading purposes, an infringement of an existing trade against oor- 
name, it is doubtful whether an action can be maintaiaed tr°^g"in°ite 
against fclie corporation for trading in its corporate name, corporate 

or yhether the only remedy is not against those persona the name 

itself is an 

infringement 

of existing 

(A) Seixo-v. Provezende (1865) L. E. 1 Oh. 192. The leading tradename, 
authorities on this and the allied subjects of trade marks aj© 
collected iu Gope v. Evans (1874) L. E. 18 Eq. 138; see too 
the explanations and distinctions given in Singer Manufacturing 
Co. V. Wilson (1876) 2 Oh. Div. at pp. '441 seq., by Jessel, M.E., 
and S. 0. in 0. A. ih. 451 seq.; and further, on the subject 
generally, per Lord Blackburn, Singer Manujaeturing Co. v. 
Loog (1882) 8 App. Ca. 15, 29, 52 L. J. Oh. 481. Our Oouris 
have often had great diffioidty in drawing the line between 
legitimate protection of one's business identity, if one may so 
speak, and attempts to monopolize elements of commercial value 
at the expense of other traders no less entitled to make use of 
them. See Eno v. Bvmn (1890) 15 App. Oa. 252; Montgomery. 
V. Thompson [1891] A. 0. 217, 60 L. J. Oh. 757. The Uteral 
correctness of a description is not enough to justify its use if 
it is in fact deceptive: Beddaway v. Banham [1896] A. 0. 199, 
65 L. J. Q. B. 381. 

(i) Hendrihs v. Montagu (1881) 17 Oh. Div. 638, 651, 50 
L. J. Oh. 257. i 
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Part I. individually wlho procured that name to be given (k) . But 
Sect. 4. such an action, it is submitted, may well lie.. For though 
it may be true tjiat the corporation has no power to trade 
under any other name than its proper name of incorpora- 
tion, yet it is in no way bound to trade at all ; i and if it has 
a name under which it cannot trade without interfering 
with other persons' rights, that is its misfortune, but can 
surely make no difference to their rights (Z). 

Ko trade There can be no trade name unless in connexion with) 

name without . . - . , 

actual an existing business. A man cannot appropriate a name 

"srneas. ^^^ ^:^^ purpose by the mere announcement of his inten- 
tion to trade under it (m) . 



Power of 
partner to 



Relations of Partners to Persons dealing with them. 

5. Every partner is an agent of the firm 
bind the firm. g^^^ jjjg other partners for the purpose of the 
business of the partnership; and the acts of 
every partner who does any act for carrying 
on in the usual vray business of the kind carried 
on by the firm of which he is a member bind 
the firm and his partners, unless the partner so 
acting has in fact no authority to act for the 
firm in the particular matter, and the person 
with whom he is dealing either knows that he 
has (w) no authority, or does not know or believe 
him to be a partner. 

"Generally speaking, a partner has full authority to 

(7«) Lawson v. Bank of London (1856) 18 0. B. 84, 25 L. J. 
0. P. 188, 139 E. E. 1296, 107 E. E. 220. 

{I) Soe Hendrihs v. Montagu (1881) 17 Oh. Div. at p. 647. 
(ot) Lawson v. Bank of London, note (&), 
(«) Op. I. 0. A. 251. 
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deal with the partnership property for partnership pur- Part I. 
poses" (o). Sect. 5. 

"Ordinary partnerships are hy the law assumed and 
presumed to be based on the mutual trust and confidence 
of each partner in the skill, knowledge and integrity of 
every ot[her partner. As between the partners and the 
outside world (whatever may be their private arrange- 
ments between themselves), each partner is the unlimited 
agent of every other in every ma,tter connected with thei 
partnership business, or wliich he represents as paxtnership 
business, and not being in its nature beyond the scope of 
the partnership " (p). 

The exception in the event of the partner having no Except -where 
authority, a,nd also not appearing to the other party to apparent*' *' 

have it (or even being known not to have it, in which correal 

^_ ° _ _ authority, 

case no difficulty can be felt), is not established "by any 

direct decision. But it was said in a modern case by 
Cleasby, B., that partnership does not always, and 
^spiccially does not in these circumstances, imply mutual 
agency. 

" In the common case of a partnership, where by the 
terms of the partnership all the capital is supplied by A., 
and the business is to be carried on by B. and C, in their 
own names, it being a stipulation in the contract that A. 
shall not appear in the business or interfere in its manage- 
ment; that he shall neither buy nor sell, nor draw nor 
accept bills; no one would say that a^ among themselves 
there was any agency of each one for the others. If, 
indeed, a mere dormant partner were known to be a 
partner, and the limitation of his authority were not 

(o) liOrd Westbury in Ex parte Darlington., &c. Banking Co., 
In re Riches (1864) 4 De G. J. & 8. 581, 585, 46 E. E. 1044, 
146 E. E. 466, 469. 

(p) James, L.J., in Baird's Case (1870) L. E. 5 Oil. at p. 733. 
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Part I. known, he might be able to draw bills and give orders for 



Sect. 6. 



goods which would bind his oo-partners, but in the 
ordinary case this would not be so, and he would not in 
the slightest degree be in the position of an agent fori 
them"(g). 
Wtat kind The acts of a partner done in the name of a firm will 

"mOTal'bind not ^iiicl the firm merely because they are convenient, or 
the firm. prudent, or even necessary for the particular occasion. 
The question is, what is necessary for the usual conduct of 
the partnership business; that is the limit of each partner's 
general authority: he is the general agent of the firm', but 
he is no more. "A power to do what is usual does not in- 
clude a power to do what is unusual, however urgent" (r). 
(Whether a paxticular act is "done in carrying on a 
business ia the way in which it is usually carried on " is a 
question to " be determined by the nature of the business, 
and by the practice of persons engaged in it" (»i). This 
must once have been a question of fact in aU cases, as ii 
stOl would be in a new case. But as to a certain number 
of frequent and important transactions, there are well 
understood usages extending to aR trading partnerships, 
and now constantly recognized by the Court; these have 
become in effect rules of law, and it seems best to give 
them as such, and this we proceed to do. In other words, 
there are many kinds of business in which it is so noto- 
riously needful or useful to issue negotiable instruments, 
borrow money, and so following, in the ordinary course of 
affairs, that the existence or validity of the usage is no 
longer a question of fact. But there is no authoritative 

(g) Oleasby, B., in Holme v. Hammond (1872) L. E. 7 Ex. 
at p. 233. In a case not involving partnership, an undisclosed, 
principal was held liable for acts done by his agent -without 
either real or apparent authority: Watteau v. Fenvrick [1893] 
1 Q. B. 546, sed qu. See lindley, 156, not© (/) ; li. Q. B. ix. 111. 

(r) Idndley, 157. i | ; 
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list or definition of the kinds of business whicli axe Part I. 
"trades" in this sense. Thus it is hardly possible to frame sect. s. 
a statement which shall be quite satisfactory in form. 

It seems however that, subject to the limitations which Implied 
will appear, every partner may bind the firm by any of partners in 
the following acts: *;;^«i^*° 

a. He may sell any goods or personal chattels of the transactions. 

firm. 
6. He may purchase on account of the firm any goods 
of a kind necessary for or usually employed in the 
business carried on by it. 

c. He may receive payment of debts due to the firm, 

and give receipts or releases for them. 

d. He may engage servants for the partnership business. 
And it seems that if the partnership is in trade, every 

partner may also bind the firm by any of the following 
8X3 ts: 

e. He may accept, make, and issue bills and other 

negotiable instruments in the name of the firm (s) . 

/. He may borrow money on the credit of the firm. 

g. He may for that purpose pledge any goods or per- 
sonal chattels belonging to the firm. 

h. He may for the like purpose make an equitable 
mortgage by deposit of deeds or otherwise of real 
estate or chattels real belonging to the firm {t) . 

(s) Cp. the Bills of Exchange Act, 1882, s. 23, and Chalmers' 
Digest of the Law of Bijls of Exchange, 8th ed., p. 75 sqq. 
Where the firm-name is also the name of an individual member 
of the firm who does not carry on any separate business, a bill 
of exchange, drawn, accepted, or indorsed in that name is pre- 
etimed to be a partnership bill, and if the other partners are 
eued on it the burthen of proof is on tbem to show that the 
name was signed as that of the individual partner and not as 
that of the firm: Yorkshire Banking Co. v. Beatson (1880) 
5 C. P. Div. 109, 121, 49 L. J. 0. P. 380. 

(«) Be Bourne [1906] 2 Ch. 427, 430, 75 L. J. Oh. 779, per 
Vaughan Williams, L.J. 

P. 3 
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Poet I. The general powers of partners as agents of the firin are 

Sect 6. summed up by Story in a passage which has been adopted 
by the Judicial Committee of the Privy Council (ii) : 

" Every partner is in contemplation of law the general 
and accredited agent of the partnership, or as it is some- 
times expressed, each partner is praepositus negotiis 
societatis, and may consequently bind all the other partners 
by his acts in all matters which are within the scope and 
objects of the partnership. Hence, if the partnership be 
of a general commercial nature, he may pledge or sell the 
partnership property; he may buy goods on aocount of 
the partnership: he may borrow money, contract debts, 
and pay debts on account of the partnership; he may, 
draw, make, sign, indorse, accept, transfer, negotiate, and 
procure to be discounted promissory notes, bills of ex- 
change, cheques and other negotiable paper in the name 
and on account of the partnership." 

The particular transactions in which the power of a 
partner to bind the firm has been called in question, and 
either upheld or disallowed, are exhaustively considered 
by Lord Lindley (Partnership, 163 — 182). A certain 
number of the leading heads may here be selected by way 
of illustration. The distinction between the powers of 
partners in trading and non-trading firms is perhaps not 
quite clear on the authorities; and Story, as we have just 
seen, did not venture on anything more definite than "a. 
general commercial nature " to explain what the difference 
between a trading and a non-trading business was; but it 
is believed that the existing practice and understanding 
are coiTcctly represented by the statement in the text. 



(m) Story on Agency, § 124; Bank of Australasia v. Breillat 
(1847) 6 Moo. P. 0. at p. 193, 13 E. R. at p. 657, 79 R. R. 53. 
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Fart Z. 



Authority to bind the Firm implied. 



Sect. 5. 

The power of binding the firm by negotiable instruments Negotiable 
is one of the most frequent and important. inBtruments. 

In trading partnerships every partner has this power Exceptienas 
unless specially restrained by agreement (»). In the case numerous 
of a non-trading partnership those who seek to hold the "^sooiations. 
firm bound must prove that such a course of dealing is 
necessary or usual in the particular business. In the case, 
again, of an association " too numerous to act in the way 
that an ordinary partnership does" (y), whose affairs are 
under the exclusive management of a small number of its 
members — in other words, an unincorporated company — 
the presumption of authority does not exist either for this 
purpose or in the other cases where partners have in 
general an implied authority; for the ordinary authority 
of a partner is founded on the mutual confidence involved, 
in ordinary cases, in the contract of partnership ; and this 
confidence is excluded when the members of the association 
are personally unknown to one another. 

In such a case those viho are mere shareholders have no 
power at all to bind the'rest, and the directors or managing 
members have no more than has been conferred on theni 
expressly or by necessary implication in the constitution 
of the particular society (z). But since the Companies 

(x) Lindley, 164; Bank of Australasia v. Breillat (1847) 6 
Moo. P. 0. at p. 194, 13 B. E. at p. 658, 79 E. E. 53; Ex 
parte Darlington, &c. Banking Company, In re Riches (1864) 
4 De G. J. & S. at p. 585, 46 E. E. at p. 1046, 146 E. E. 469. 
Brokers and commission agents are not traders within the 
meaning of this rule: Yates v. Dalton (1858) 28 L. J. Ex. 69, 
18 E. E. 896; nor cinematographic theatre proprietors: Higgins 
-V. Beauckamp [1914] 3 K. B. 1192. 

(y) 3 D. M. G. 477 (1854). 

(z) DicJcinson v. Valpy (1829) 10 B. & C. 128, 109 E. E. 399, 
54 E. E. 348; Principles of Contract, 8th ed., 136. 

3 (2) 
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Fart I. 
Sect. 6. 



Borrowing 
money. 



Sale and 
pledge of 
partnership 
property. 



Acts this rule is not likely to have much practical appli- 
cjation. 

It seems indeed a not untenable suggestion that the 
fixing of the numher of twenty by the Compajiies Act, 
1862 {a), as the superior limit of on ordinary partnership 
must he taken as a legislative declaration that no smaller 
numher can he considered "too numerous to act in the 
way that an ordinary partnership does." The general 
aim and policy of the Act, it might he urged, was to leave 
no middle term between an ordinary partnership and a 
company regularly formed under the Act. In point of 
fact, however, associations of seven or more persons who 
do not mean to act as partners in the ordinary sense will 
almost always seek to be registered as limited companies ; 
and the question here suggested is perhaps merely curious. 

lEvery partner in a trading firm has an implied.authority 
to borrow money for the purposes of the business on the 
credit of the firm (&). The directors of a numerous 
association, according to the rule above explained, have 
no such authority beyond what may have been specially 
committed to them (c) . 

'Every partner has implied authority to dispose, either 
by way of sale or (where he has power to borrow on the 
credit of the firm') by way of pledge, of any part of thte 
goods or personal property belonging to the partner- 
ship (<?), unless it is known to the lender or purchaser that 
it is the intention of the partner offering to dispose of 
partnership property to apply the proceeds to his o^vn use 
instead of accounting for them to the firm («) . 

(a) See now Companies (Consolidation) Act, 1908, s. 1. 
(6) Bank of Australasia v. Breillat (1847) 6 Moo. P. C. 152, 
194, 13 E. E. 642, 79 E. E. 24, 63. 
(c) Burmoster v. Norris (1851) 6 Ex. 796, 21 L. J. Ex. 43. 
Id) Lindley, 177, 181. 
(e) Etc parte Bonlonus (1803) 8 Ves. 540, 32 E. E. 465. 
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A partner having power to borrow on the credit of the Part I. 
firm may probably give a valid equitable security, by sect. 6. 
deposit of deeds or otherwise, over any real estate of the 
partnership (/i). 

But a legal conveyance, whether by way of mortgage or 
otherwise, of real estate or chattels real of the firm, cannot 
be given except by all the partners, or with their expre^ 
authority given by deed (/). 

A partner may buy on the credit of the firm any goods Purchase. 

of a kind used in its business, and the firm will be bound, 

notwithstanding any subsequent misapplication of them 

by that partner (gr). This power extends to non-trading 

partnerships (Ji) . 

The managing partner of a business firm has implied Employment 
,. T ,.. 11.1 -I j°^ solicitor 

authority to employ a solicitor to defend an action brought to defend; 

against the firm for the price of goods supplied for its "° °°*' 

business; and the solicitor may enter appearance in the 

name of each of the other partners, and is not bound to 

inform them of the progress of the action (i). 

Payment to one partner is a good payment to the Payment to 
firm (fc), and by parity of reason a release by one partner one pa^er. ^ 
binds the firm, "because, as a debtor may lawfully pay 
his debt to one of them, he ought also to be able to obtain 
a discharge upon payment" (I). 

" One partner has implied authority to hire servants to Servants, 
perform the business of the partnership," and probably also 
to discharge them if the other partners do not object (m). 

(/) Lindley, 177. 

Ig) Bond v. Gibson (1808) 1 Oamp. 185, 10 E. E. 665. 

(A) Lindley, 180. 

(i) Tomlinson v. Broadsmith [1896] 1 Q. B. 386, 65 L. J. 
Q. B. 308, C. A. 

(fc) Lindley, 171. 

(0 Best, C.J., in Stead v. Salt (1825) 3 Bing. at p. 103, 130 
E. E. 453, 28 E. E. 603, 604. (w) Lindley, 182. 
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Fart I. 

Sect. 5. 
Daeda. 



Guaranties. 



Satiaf action. 



Submission 
arbitration. 



Firm, not 
presomed 
agsnt of 
partner. 



to 



AutJiority to hiiid the Firm not implied. 

One partner cannot bind the others by deed without 
express authority (which must itself be under seal) (n), 
and where the partnership articles are under seal, the fact 
of their being so does not of itself confer any authority 
for this purpose (o). 

One partner cannot bind the others by giving a guaranty 
in the name of the firm, even if the 'act is in itself a 
reasonable and convenient one for effecting the purposes of 
the partnership business, unless such is the usage of that 
particular firm, or the general usage of other firms engaged 
in the like business (p) : in other words, there is no general 
implied authority for one partner to bind the firm by 
guaranty, but agreement may confer such authority as to 
a particular firm, or custom as to all firms engaged in a 
particular business. In the latter case, however, the force 
of the custom really depends on a presumed agreement 
among the partners that the business shall be conducted in 
the usual and customary manner. 

A partner cannot accept shares in a company, even fully 
paid up, in satisfaction of a debt due to the firm (g). 

It is not competent to one member of a partnership to 
bind the firm by a submission to arbitration (r) . 

There is no converse general presumption that the firm 
is the agent of the partners. Payment to the firm is no 



(») Steiglitzv. Egginton (1815) Holt N. P. 141, 17 E. E. 622. 

(o) Harnson v. JacJcaon (1797) 7 T. E. 207, 101 E. E. 935, 
4 E. E. 422. 

(;>) Brettel v. Williams (1849) 4 Ex. 623, 19 L. J". Ex. 121, 
80 E. K. 726. 

(g) Niemann v. Niemann (1889) 43 Oh. Div. 198, 59 L. J. 
Oh. 220. 

(r) Stead v. Salt (1825) 3 Bing. 101, 130 E. E. 452, 28 E. E. 
602; Adams v. Banhart (1835) 1 C. M. & E. 681, 40 E. E. 670. 
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discharge of a separate debt to one partner without proof Part 1, 
that the firm had authority to receive payment for him (s) . sgct. s. 

6. An act or instrument relating to the Partaern 
business of the iirm and done or executed in on behalf of 
the firm-name, or in any other manner showing 

an intention to bind the firm, by any person 
thereto authorised, whether a partner or not, is 
binding on the firm and all the partners. 

Provided that this section shall not affect any 
general rule of law relating to the execution of 
deeds or negotiable instruments. 

7. Where one partner pledges the credit of Partoer using 
the fimi for a purpose apparently not connected for priTats 
with the firm's ordinary course of business, the ^ ^° 
firm is not bound, unless he is in fact specially 
authorised by the other partners; but this 

section does not affect any personal liability 
incurred by an individual partner. 

Sect. 6 is too plain to need comment. The proviso 
shows, perhaps with abundant caution, that the enacting 
part does not dispense persons, merely because they happen 
to be acting as partners or agents of a firm, from executing 
formal instruments with the forms required by law. 

Under sect. 6 a document will have whatever effect, 
being authorized in fact, it is capable of having, though it 
purport to be a deed and' its validity as such be doubtful {t) . 

Sect. 7 sums up the effect of long-accepted authorities, 
and seems purposely to leave an unsettled point where it 
was. 

(«) Powell V. Rrodhwrst [1901] 2 Ch. 160, 70 L. J. Oh. 587. 
(0 Re Briggs & Go. [1906] 2 K. B. 209, 75 L. J. K. B. 591. 
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Part I. The passage already partly cited from Story (p. 32, 

Sect. 7. above) continues as follows: — 

" The restrictions of this implied authority of partners 
to bind the partnership are apparent from what has been 
already stated. Each partner is an agent only in and for 
the business of the firm; and therefore his acts beyond 
that business will not bind the firm. Neither will his acts 
done in violation of his duty to the firm bind it when the 
other party to the transaction is cognizant of or co-operates 
in such breach of duty" (m). 

Persons who "have notice or reason to believe that the 
thing done in the partnership name is done for the private 
purposes or on the separate account of the partner doing 
it " (a;), cannot say that they were misled by his apparent 
general authority. For his authority presumably exists 
for the benefit and for the purposes of the firm, not for 
those of its individual members. The commonest case, 
indeed the only case at all common, to which this principle 
has to be applied, is that of one partner giving negotiable 
instruments or other security in the name of the firm to 
raise money (to the knowledge of the person advancing 
it) for his private purposes or for the satisfaction oi£ his 
private debt (i/) . 

" The unexplained fact that a partnership security has 
been received from one of the partners in discharge of a 
separate claim against himseK is a badge of fraud, or of 
such palpable negligence as amounts to fraud, which it is 
incumbent on the party who so took the security to remove, 
by showing either that the partner from whom he received 

(m) Story on Agency, § 125; Bank of AmtrdUiMa v. Breillat 
(1847) 6 Moo. P. 0. at p. 194, 13 E. E. at p. 658, 79 E. E. 63. 

(x) Ex parte Darlington, &c. Banking Co., In re Riches (1864) 
4 De Or. J. & S. at p. 585, 46 B. E. at p. 1046, 146 E. E. 469. 

{;/) Soo the cases referred to in the next note, and Heilbut v. 
Ncvill (1869-70) L. E. 4 C. P. 354, in Ex. Oh. 5 0. P. 478. 
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it acted uinder the authority of the rest, or at least that he Part I. 
himself had reason to believe so" (z). Sect. 7. 

" If a person lends money to a partner for purposes for 
"which he has no authority to borrow it on hehalf of the 
J)artnership, the lender having notice of that want of 
authority cannot sue the firm" (a). 

" When a separate creditor of one partner knows he has 
received money out of partnership funds, he must know at 
the same time that the partner so paying him is exceeding 
the authority implied in the partnership — that he is going 
beyond the scope of his agency; and express authority 
therefore is necessary from the other partner to warrant 
that payment" (&). 

It is doubtful whether a separate creditor thus taking Whether the 
partnership securities or funds from one partner is justified ^ entitied^ag 
even by having reasonable cause to believe in the existence 2*'°^** *^® 
of a special authority; the opinion has been expressed by reasonable 
Cockburn, C. J., that he deals with him altogether at hie partner'* 
own peril (c). But it may happen that the other partner ^°*°"*y' 
whom the separate creditor seeks to bind has so conducted 
himself as to give reasonable ground for supposing there 
is authority; and where he has done so, he may be per- 
sonally bound on the general principle of estoppel. The 
rule is stated with this qualification or warning by Black- 

(z) Smith, Merc. Law, 43 (9th ed.), adopted by Keating and 
Eyles, JJ., in Levieeon v. Lane (1862) 13 C. B. N. S. 278, 32 
L. J. 0. P. 10, 143 E. E. Ill; by Lord Westbury, in Ex parte 
Darlington, &c. Banking Co., In re Riches (1864) 4 De G. J. & 
S. at p. 585, 46 B. E. at p. -1046, 146 E. E. 469; and by Cockburn, 
d.J. (subject to a doubt as to the last words, see next page), 
in K&ndal v. Wood ,(1871) (Ex. Ch.) L. E. 6 Ex. at p. 248, 
39 L. J. Ex. 167. 

(o) Bank of Australasia v. Breillat (1847) 6 Moo. P. C. at 
p. 196, 13 E. B. at p. 658, 79 E. E. 56. 

(&) Montague Smith, J., in Kendal v. Wood (1871) L. E. 
6 Ex. at p. 253. 

(c) L. E. 6 Ex. 248, 39 L. J. Ex. 167. 
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Part I. 
Sect. 7. 



Instances of 
the general 
rale. 



burn, J., and Montague Smith, 3.{d). And this case 
appears to be contemplated by the final clause of the sec- 
tion, which, however, it will be observed, does not positively 
impose or declare any liability. 

Another special application of the rule, declared by 
sect. 7, was made in a case where two out of three part- 
ners gave an acceptance in the name of the firm for a debt 
incurred before the third had entered the partnership. 
This was held not to bind the new partner, for it was in 
effect the same thing as an attempt by a single partner to 
pledge the joint fund for his individual debts (e). 

Again, if a customer of a trading firm stipulates with 
one of the partners for a special advantage in the conduct 
of their business \nt\\ him, for a consideration which is 
good as between himself and that partner, but of no value 
to the firm, the firm is not bound by this agreement, and 
incurs no obligation in respect of any business done in 
pursuance of it (/) . 

The same principle applies to the rights of persons 
taking negotiable instruments indorsed in the name of the 
firm. Where a partner authorised to indorse bills in the 
partnership name and for partnership purposes indorses a 
bill in the name of the firm for his own private purpose, 
a holder who takes the bill, not knowing the indorsement 
to be for a purpose foreign to the partnership, can still 
recover against the other partners, notwithstanding the 
unauthorized character of the indorsement as between the 
partners {g) ; but if he knows that the indorsement is in 
fact not for a partnership purpose he cannot rpoover (Ji) . 



id) L. E. 6 Ex. at pp. 251, 253. 

(e) Shirreff v. Wilks (1800) 1 East, 48, 102 E. E. 19, 5 E. E. 
609; soe per X>o Blanc, J. 

(/) Bignold\. Waterhouae (1813) 1 M. & S. 255, 105 E. E. 95. 
ig) Lewis V. Reilly ('l841) 1 Q. B. 349, 55 E. E. 262. 
(A) Garland v. Jacomb (1873) (Ex. Ch.) L. E. 8 Ex. 216. 
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8. If it has been agreed between the part- Part i. 

ners that any restriction shall be placed on the sect. a. 
power of any one or more of them to bind the no^fctthat 
firm, no act done in contravention of the agree- brbouj^by 
ment is binding on the firm with respect to "^j* "f^ 
persons having notice of the agreement. 

It is clear law that if partners agree between themselves Restrictive 
that the apparent authority of one or more of them shall ^^JpeJ^t^e if 
be restricted, such an agreement is inoperative against i^ot notified, 
persons having no notice of it. 

" Where two or more persons are engaged as partners in 
an ordinary trade, each of them has an implied authority 
from the others to bind all by contracts entered into 
according to the usual course of business in that trade. . . 
Partners may stipulate among themselves that some one 
of them only shall enter into particular contracts, or that 
as to certain of their contracts none shall be liable except 
those by whom they are actually made; but with such 
private arrangements third persons dealing with the firm 
without notice have no concern" {%). 

But a creditor who has direct warning of a partner's ESectof 
want of authority cannot rely on his acts as binding the 
firm, and it seems that before the Act the effect was the 
same if he had notice of a restrictive stipulation among 
the partners themselves (fc). The present section copies 
almost word for word a similar provision of the Indian 
Contract Act (s. 251, Exception), namely. — 

"If it has been agreed between the partners that any 
restriction shall be placed upon the power of any one of 

(i) Lord Cranworth, in Cox v. Hickman (1880) 8 H. L. 0. at 
p. 304, 11 E. E. at p. 446, 125 E. E. 167. 

(fc) Lord Gallway v. Mathew (1808) 10 East, 264, 103 E. E. 
775, 10 E. E. 289; Alderaon v. Pope (1809) 1 Camp. 404, n. 
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Part I. them, no act done in contravention of such agreement 
Sect. 8. shall bind the firm with respect to persons having notice 
of euch agreement." 

Lord Lindley has pointed out {I) that an agreement 
between th© partners that certain things shall not bte done 
is quite consistent with an intention that if they are done 
the firm shall nevertheless be answerable. All that such 
an agreement necessarily means is that the transgressing 
partner shall indemnify the firm, not that the firm shaJl 
not be liable. If a partner tells a third person that he has 
ceased to be a partner, but his name is to continue in the 
firm for a certain time, this is not a disclaimer of responsi- 
bility, but means that he will be responsible for the debts 
of the firm contracted during the specified time {m) ; and 
the undoubted proposition that no agreement among 
partners, whether known or not to third persons, can avail 
to limit the amount of their liability for the debts of the 
firm, is also to some extent analogous. 

It would seem that such an agreement as Lord Lindley 
suggests would not be a restriction on the power of the 
partner to bind the firm, but on the contrary would admit 
the power while making its exercise a breach of faith, and 
therefore would not be within the present section. The 
question whether this, or an operative restriction, were 
what the partners intended, appears to be a question of 
construction in every case; though it is hard to see what 
rational motive there should be for giving any pai-tner 
wider powers, as between the firm and third persons, than 



{I) At p. 218 (more fully in former editions, 5tli ed. 174, 
6th ed. 186). If Lord Lindley's original meaning was that at 
common law, beyond the possible question of construction, notice 
would be effective only if directly communicated by the firm 
to the particular creditor, I should respectfully differ. 

(»i) Broum v. Leonard (1816) 2 Ohitty, 120, 23 E. E. 744. 
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his co-partners are really willing to trust him with as Fart I. 
between themselves. Sect. 8. 

9. Every partner in a firm is liable jointly Liability of 
with the other partners, and in Scotland 
severally also, for all debts and obligations of 
the firm incurred while he is a partner; and 
after his death his estate is also severally liable 
in a due course of administration for such debts 
and obligations, so far as they remain un- 
satisfied, but subject in England or Ireland to 
the prior payment of his separate debts (n). 

Illustration. 
A. and B. are partners. The firm gives an order for goods 
to X. Before the goods are delivered A. dies. His estate is 
not liable to X. in an action for goods sold and delivered, as 
the firm did not owe the price of the goodis in his life- 
time (o). 

The individual partner's liability for the dealings of the 
firm, whether he has himself taken an active part in them 
or not, is of the same nature as the liability of a principal 
for the acts of his agent, and is often treated as a species 
of it (p) . " Each individual partner constitutes the others 
his agents for the purpose of entering into all contracts 
for him within the scope of the partnership concern, and 
consequently is liable to the performance of all such con- 
tracts in the same manner as if entered into personally by 
himself" (g). 

(») This section does not impose any new liability on the 
estates of deceased partners: Friend v. Young [1897] 2 Ch. 421, 
66 L. J. Oh. 737. 

(o) Bagel v. Mill&r [1903] 2 K. B. 212, 72 L. J. K. B. 495. 

(p) See Cox v. Hiclcman (1860) 8 H. L. 0. at pp. 304, 312, 
11 E. E. at pp. 446, 449. 

(g) Per Tindal, O.J., in Fox v. Clifton (1830) 6 Bing. at 
p. 792, 130 E. E. at p. 1486, 31 E. E. 544. 
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Part I. It used to be stated that by the English rule of equity? 

Sect. 9. partnership debts are joint and several; b'ut it was decided 

The HabiKty by tho House of Lords in Kendall v. Hamilton (r) that 

not joint and , . . , , j .i , , n i j 

Be-veral. they are joint only, except as to the estate of a deceased 

partner (s) . The facts of that case -uere in substance these : 
A. and B., ostensibly trading in partnership, borrowed 
money of C, for which C. sued them, and obtained judg- 
ment, but the judg'mcnt was not satisfied. Afterwards C. 
discovered that D., a solvent person, had been an undis- 
closed partner with A. and B. at the time of the loan as to 
the adventure in respect of which it was contracted. The 
law being settled that a judgment recovered against some 
of divers joint contractors is, oven without satisfaction, a 
bar to an action against another of them alone, C's action 
was maintainable against D. only if D.'s liability for the 
loan was several as well as joint. It was held that there 
was no real authority for the supposed peculiarity of 
partnership debts as regards living partners; that the 
several liability of a deceased partner's estate was not an 
effect of the supposed rule, but a special and somewhat 
anomalous favour to creditors; and that in this ease the 
debt was not joint and several, and C's action was barred. 

In the case of a deceased partner's estate it does not 
matter in what order the partnership creditor pursues his 
concurrent remedies, provided the two following conditions 
are substantially satisfied: first, he must not compete with 
the deceased partner's separate creditors; secondly, the 
surviving partner must be before the Court {t). 

The rule in Kendall v. Hamilton does not affect the 
position of a surety for a partner's debt, for he does not 



(r) 4 App. Ca. 504 (1879). 

(«) As to the importance of this e.xception, cp. Lindley, 237 
sqq. 

{t) Re Hodgson, Beckett v. Ramsdale (1885) 31 Ch. Div. 
177, 55 L. J. Oh. 241. 



LIABILITY OF PARTNEM. 47 

merely stand in the creditor's place as against tte principal Part I. 
debtor, but has further distinct rights (m). Sect. 9. 

And the rule of course does not affect such liabilities of 
partners as are on the special facts both joint and several. 

For example, where partners have joined in a breach of 
trust there are several causes of action as well as a joint 
one, and a judgment against the partners jointly does not 
of itself bar subsequent proceedings against their separate 
■estates (x), nor does a judgment recovered against one 
partner discharge his co-partners {y) . 

Judgment recovered against one partner, sued in the 
firm-name, on bills given in the firm-name for the price of 
goods sold, iis not of itself, without satisfaction, a bar to a 
subsequent action against the other partner for the price 
of the goods. The causes of action are distinct, and there 
is no warrant for extending the rule in Kendall v. 
Hamilton to such a case (2) . The Act does not appear to 
affect the point. 

The law of Scotland appears to be what the rule of 
English equity was, before Kendall v. HamUton, supposed 
to be. So far as the result of that case is to establish a 
difference between the laws of the two countries, for which 
there seems to be no rational ground in any difference of 
mercantile usage, it is perhaps to be regretted. 



10. Where, by any wrongful act or omission Liability of 
of any partner acting in the ordinary course of 



the firm for 
wrongs. 



(m) Badeley v. Consolidated Bank (1886) 34 Oh. D. 536, 556. 
This point was not dealt with on appeal (1888) 38 Ch. Div. 238, 
57 L. J. Oh. 468, as the 0. A. Iheld that there was no partner- 
ship at all. 

(a;) Be Damson, Ex parte Chandler (1884) 13 Q. B. D. 50. 

(y) Blyth v. Fladgate [1891] 1 Ch. 337, 333, 60 L. J. Oh. 66. 

(k) Wegg-Prosser v. Evans [1895] 1 Q. B. 108, 64 L. J. Q. B. 
1, 0. A., overruling Cambefort & Co. v. Chapman (1887) 19 
Q. B. D. 229, 66 L. J. Q. B. 639. 
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Fart I. 
Sect. 10. 



Misapplica- 
tion of money 
or property 
reooiTod for 
or in sustody 
of the firm. 



the business of the firm, or with the authority 
of his co-partners, loss or injury is caused to 
any person not being a partner in the firm, or 
any penalty is incurred, the firm is liable there- 
for to the same extent as the partner so acting 
or omitting to act. 

Illustration. 
A. and B. are partuers. Z. carries on a competing busi- 
ness. It is within the course of business of A. and. B. to' 
obtain information about their competitors' transactions and 
methods by proper means. A. bribes a clerk of Z.'s to 
disclose confidential particulars of Z.'s business in breach of 
his contract with Z. A. and B. are both liable to Z. (a). 

11. In the following cases ; namely — 
(«) Where one partner acting within the 
scope of his apparent authority receives 
the money or property of a third person 
and misapplies it [h) ; and 
(J)) Where a firm in the course of its business 
receives money or property of a third per- 
son, and the money or property "so received 
is misapplied by one or more of the partners 
while it is in the custody of the firm {b) ; 
the firm is liable to make good the loss. 

(o) Hamlyn v. Houston & Co. [1903] 1 K. B. 81, 72 L. J. 
K. B. 72, 0. A. 

(6) Note the different wording of these clauses. Under 
clause (o) the receipt and misapplication of the money, &c. 
must be by the same partner. Under clause (5), the firm, having 
once become responsible, is liable for misapplication by any of 
its members. See Blair v. Bromley (1847) 2 Ph. 854, 41 E. E. 
979, 71 E. E. 213; Si. Aubyn v. Smart (1868) L. E. 3 Ch.646; 
and Plumer v. Gregory (1874) L. E. 18 Eq. 621, 627, affirmed 
though not reported in the Court of Appeal, see 90 E. E. 131. 
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12. Every partner is liable jointly with his Vurtx. 
co-partners and also severally (c) for everything sect la. 
for which the firm while he is a partner therein wron^*^"oSt 
becomes liable under either of the two last '''"^''*'"'^ 
preceding sections. 

Illustrations. 

1. A., B. and C. are partners in a bank, C. taking no 
active part in the business. D., a customer of the bank, 
deposits securities with the firm for safe custody, and these 
securities are sold by A. and B. without D.'s authority. 
The value of the securities is a partneiship debt for which 
the firm is liable to D. ; and C. or his estate is liable whether 
he knew of the sale or not (d) . 

2. A. and B. are solicitors in partnership. C, a client of 
the firm, hands a sum of money to A. to be invested on a 
specific security. A. never invests it, but applies it to his own 
use. B. receives no part of the money, and knows nothing- 
of the transaction. B. is liable to make good the loss, since 
receiving money to be invested on specified securities is part 
of the ordinary business of solicitors (e). 

3. If, the other facts being as in the last illustration, C. 
had given the money to A. with general directions to invest 
it for him, B. would! not be Kable, since it is no part of the 
ordinary business of solicitors to receive money to be invested 
at their discretion (/) . 

(c) Plwmer v. Gregory, last note. 

{d) Devaynes v. Noble, Clayton's Case (1816) 1 Mer. at pp. 572,. 
579, 35 E. E. at p. 786, 15 E. E. 161. 

(e) Blair v. Bromley (1847) 2 Ph. 354, 41 E. E. 979, 71 E. E. 
213. Cases of this kind do not depend on the law relating to 
trusts, and are therefore not within s. 8 of the Trustee Act, 
1888 (as the Statute of limitations). Qu. whether, supposing 
that section applicable, they would not be within the exceptions: 
Moore v. Knight [1891] 1 Oh. 547, 60 L. J. Ch. 271. 

(/) Earman v. Johnson, (1853) 2 E. & B. 61, 22 L. J. Q. B. 
297, 118 E. E. 691, 95 E. E. 429. 

P. 4 



Seet.12. 
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Part I. 4. J. and W. are in partnership as solicitors. P. pays 

£1,300 to J. and W. to be invested on a mortg«;ge of specified' 
real estate, and they jointly acknowledge the receipt of it for 
that purpose. Afterwards P. hands over £1,700 to W. on his 
representation that it will be invested on a mortgage of some 
real estate of F., another client of the firm, such estate not 
being specifically described. J. dies, and afterwards both 
these sums are fraudulently applied to his own use by W. 
W. dies, having paid interest to P. on the two sums till 
within a short time before his death, and his estate is insol- 
vent. J.'s estate is liable to make good to P. the £1,300, 
with inter^t from the date when interest was last paid by 
W., but not the £1,700 {g). 

5. A. and B., solicitors in partnership, have by the direc- 
tion of C, a client, invested money for him on a mortgage, 
and have from time to time received the interest for him. 
A. receives the principal money without directions from C, 
and without the knowledge of B., and misapplies it. B. is 
not liable, as it was no part of the firm's business to receive 
the principal money; but if the money when repaid had been 
passed through the account of the firm, B. would probably 
be liable (7i). 

6. A., one of the partners in a banking firm, advises B., 
a customer, to seU certain securities of B.'s which are in the 
custody of the bank, and to invest the proceeds in another 
security to be provided by A. B. sells out by the agency of 
the bank in the usual way, and gives A. a cheque for the 
money, which he receives and misapplies without the know- 
ledge of the other partners. The firm is not liable to make 



(^) Plumer v. Gregory (1874) L. E. 18 Eq. 621. 

{h) Sims V. Brutton (1850) 5 Ex. 802, 20 L. J. Exch. 41, as 
corrected by Lord Lindley's criticism, Lindley, 201, 202; cp. 
Cleather v. Ttvisden (1883) 28 Ch. Div. 340, 54 L. J. Oh.'408;i 
Cooper v. Prichard (1883) 11 Q. B. Div. 351, 52 L. J. Q. B*' 
626; Bhodes v. Movies [1895] 1 Ch. 236, 64 L. J. Ch. 122, 0. A. 
where the securities misappropriated by one partner were of a 
class habitually held by the firm for their clients, and the firm 
was therefore liable. 
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.-good the loss to B., as it is not part of the ordinary business Part I. 
of bankers to receive money generally for investment (i). Sect 12 

7. A customer of a banking firm buys stock through the 
.agency of the firm, -which is transferred to A., one of the 
jpartners, in pursuance of an arrangement between the 
partners, and -with the customer's knowledge and assent, but 
not at his request. A. sells out this stock -without authority, 
-and the proceeds are received by the firm. The firm is liable 
to make good the loss (k). 

8. A customer of a banking firm deposits -with the firm a 
T)ox containing securities. He afterwards authorizes one of 
the partners to take out some of these and replace them by 
certain others. That partner not only makes the changes he 
is authorized to make in the contents of the box, but makesl 
other changes without authority, and converts the customer's 
securities to his own use. The firm is not liable to make 
^ood the loss, as the separate authority given to one partner 
by the customer shows that he elected to deal with that 
partner alone and not as agent of the firm (I). 

9. A., one of the partners in a bank under the firm of M. 

■and Co., forges a power of attorney from B., a customer of 
the bank, to himself and the other partners, and thereby. 

^procures a transfer of stock standing in B.'s name at the 
Bank of England. The proceeds of the stock are credited to 
M. and Co. in their pass-book -with another bank, but there 

is no entry of the transaction in M. and Co.'s o-wn books. 
The other partners in the firm of M. and Co. are liable to 
B., because it is -within the scope of the firm's business to 
sell stock for its customers, and to receive the proceeds of 
the sale, and the sale took place and the money was received 
-in the usual way [and because they might by the use of 
ordinary dUigenco have known of the payment and from 
what source it came] (m) . 

(i) Bishop V. Cotmfess of Jersey (1854) 2 Drew. 143, 61 B. E. 
■673, 100 E. E. 61. 

(Ic) Devaynesy. Noble, Baring's Case (1816) 1 Mer. at pp. 611, 
614, 35 E. E. at p. 794, 15 E. E. 169. 

(Z) Ex parte Eyre (1842) 1 Ph. 227, 41 E. E. 618, 65 E. E. 
-375; cp. the remark of James, V.-C, L. E. 7 Eq. 516 (1869). 

(m) Marsh v. Keating (1834) 2 01. & P. 250, 289, 6 E- E. 
4(2) 
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Part I, 10. "VV. and J. are solicitors ia partnership. A., B. and C, 



Sect. 12. 



clients of the firm, have left moneys representing a fund in 
which they are interested in the hands of the firm for invest- 
ment. After some delay a mortgag-e made to W. alone is, 
with the consent of A., B. and C, appropriated as a security 
for this fund. W. realizes the security, and misapplies the 
money without the knowledge of J. The firm is not liable, 
as A., B. and C. dealt with W. not as a solicitor but as a. 
trustee, and the breach of duty did not happen while the 
money was in the hands of the firm(M). But if there were 
facts showing that A., B. and C. dealt with W. as a member 
of the firm, and the matter of the investment was treated as 
. the business of the firm, the firm would be liable (o) . 

11. J. and G. are solicitors in partnership. G. is secretary 
to a company. The company purchases land through J. and 
G. as its solicitors, instructing them not to disclose the name' 
of their client, and, in accordance with a resolution of the 
company, the conveyance is made to G. in his own name. 
G. keeps the conveyalice in his own custody, mortgages the 



1149, 37 E. E. 75, 108; op. Lord Lindley's comments, Lindley, 
206, 207. If his comment is right, as it clearly is, one can hardly 
seo what the knowledge or means of knowledge of the partners, 
had to do with it; they were liable because money representing, 
their customer's property had come, in an apparently regular 
course, though in truth by wrong, into the custody of the firm.^ 
The point is treated as material in the opinion of the judgss,. 
but seems at this day to be so only in cases where the transaction, 
is not in the ordinary course of business. 

(«) Ooomer v. Bromley (1852) 5 De G. & Sm. 532, 64 E. E. 
1230, 90 E. E. 131; and see a fuller account of the case in 
Lindley, 204. 

(o) Cleather v. Tin$den (1883) 28 Oh. Div. 340, 54 L. J. Oh. 
408, where the 0. A., agreeing with the Court below as to the 
law, held that the facts did not come up to this. Op. Blyth v. 
Fladgate [1891] 1 Oh. 337, 60 L. J. Oh. 66; RJwdes v. Moidea. 
[1896] 1 Oh. 233, 64 L. J. 0. 122, 0. A. At all events, it is not 
within the scope of a solicitor's impUed authority in partnership 
matters to impose liability on his partner by making himself 
a constructive trustee: Mara v. Browne [1896] 1 Ch. 199, 65 
li. J. Oh. 225, 0. A. , 
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property therein comprised to a lender in good faith, and Part I. 
applies the money to his ov/n use. J. is not liable to the g^^^ j„ 
company, for it was by the company's own act alone that G. 
had the legal estate and the custody of the deed. It makes 
no difference that the profits of G.'s S'Scretaryship were in- 
■cluded in the partnership, for it was not part of the secretary's 
■duty to act as trustee of the company's property (p). 

The general principle on which the firm is held to he Ground of 
liable in cases of this class may be expressed in more than "^'""^y* 
■one form. It may be put on the ground "that the firm 
has in the ordinary course of its business obtained posses- 
sion of the property of other people, and has then parted 
with it without their authority" (q); or the analogy to 
■other cases where the act of one partner binds the firm 
may be brought out by saying that the firm is to make 
-compensation for the wrong of the defaulting partner, 
l)ecause the other members "held him out to the world as 
3. person for whom they were responsitle " (r). 

The rules laid down in sects. 10 and 11 are really General test 
derived from the wider rule to the same effect which is one ^f ^noy^ ° 
of the most familiar and important parts of the law of 
agency. The question is always whether the wrong-doer 
was acting as the agent of the firm and within the appa- 
rent scope of his agency. If the %vrong is extraneous to 
the course of the partnership business, the other partners 
are no more liable than any other principal would be for 
the unauthorized act of his agent in a like case. The 
proposition that a principal is not liable for the wilful 
trespass or wrong of his agent is for most purposes suifi- 
oiently correct; but a more exact statement of the rule 



(p) Tendring Hvlndred Waterworks Co. v. Jones [1903] 2 Ch, 
€15, 73 L. J. Ch. 41. ; 

(g) Lindley, 189. 

(r) Per James, V.-C, in Earl of Dundonald v. Masterman 
<1869) L. E. 7 E(i. at p. 517, 58 L. J. Oh. 350. 
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Part I. would be that the principal is not liable if the agent goes' 
Saot. 12. out of his way to commit a wrong, whether with a wrong- 
ful intention or not. On the one hand, the principal may; 
be liable for a manifest and wilful wrong if committed by 
the agent in the course of his employment, and for the 
purpose of serving the principal's interest in the matter in: 
hand (s) ; he is also liable for trespass committed by the 
agent under a mistake of fact, such that, if the facts liad_ 
been as the agent supposed, the act done would have bteen. 
not only lawful ia itself, but within the scope of his lawful, 
authority (t) : on the other hand, he is not liable for acts, 
outside the agent's employment, though done in good faithl 
and with a view to serve the principal's interest (u) . 

It is by no means easy to assign the true ground of an. 
employer's liability for his servant's unauthorized or even, 
forbidden acts and defaults. Perhaps the master's duty is 
best understood if regarded not as arising from the relation, 
of principal and agent, but as a general duty to see thati 
his business is conducted with reasonable care for the safety 
of other people, analogous to the duty imposed on owners, 
of real property to keep it in a safe condition as regards 
persons lawfully passing on the highway, or coming on the- 
property itseK by the owner's in\'itation. This view„ 
which I have endeavoured to develop more fuUy in my 
work on the law of Torts, has more distinct countenance 
from both English and American authority than might be 
expected. But the subject is too large tij dwell upon here. 

(s) Limpus V. General Omnibus Co. (Ex. Oh.. 1862) 1 H. & 
0. 526; Hamli/n v. Hcmston & Co., cited on s. 10, p. 48, above. 

(<) Bayley v. Manchester, &c. Bailway Co. (Ex. Ch. 1873)i 
L. e: 8 0. P. 148, 42 L. J. C. P. 78. 

{u) Poulton v. L. & S. W. B. Co. (1867) L. E. 2 Q. B. 534,. 
36 L. J. Q. B. 294; Allen v. L. & S. W. 'B. Co. (1870) L. E. 
6 Q. B. 65, 40 L. J. Q. B. 55; Bolinghrohe v. Swindon Locat. 
Board (1874) L. E. 9 0. P. 575, 43 L. J. C. P. 575. 
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Cases to which, it has been sought, -with or withouti Parti. 
Buccess, to apply the principle stated in sect. 11 have sect, ll 
generally arisen in the following manner. Some client of S|)eciai cases 
a firm of solicitors or hankers, reposing special confidence t&^oa&^ 
in one member of the firm, has intrusted hini with money ol^®°''» 
for investment: this has sometimes appeared in a regular one partner, 
course in the accounts of the firm, sometimes not. Then 
the money has been misapplied by the particular partner 
in question. When it is sought to charge the firm' with 
making it good, it becomes important to determine whether 
the original transaction with the defaulting partner was in 
fact a partnership transaction, and if it was so, whether 
the duty of the firm was not determined before the default. 
The illustrations above given will show better than any 
further comments of a general kind how these questions 
are dealt with in practice. 

In one modern case, where the facts were of a special 
and complicated kind, the wrong consisted in a negligent 
investment of trust funds on improper security, made 
under the professional advice of one member of a firm of 
solicitors while the trust fund was in the hands of the firm. 
The result was that his partners were deemed to have 
notice of the improper character of the investment, and 
were answerable for the breach of trust as well as, 
himself (x). 

In another very peculiar case one soKcitor used the name 
of another firm without authority to get money out of 
Court, which he proceeded to misapply. He then told a 
member of the firm he had used their name, but led him 
to suppose that it was a merely formal matter. In that 
belief that member of the innocent firm accepted a rela- 
tively small sum for costs, of which part was returned for 

(x) Bhjih V. Fladgate [1891] 1 Oh. 337, 60 L. J. Oh. 66. 
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perty for 
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pnrposes. 



Liability of 
partners for 
breach of 
tmst by one 
not reaoly a 

eartnership 
ability. 



out of pocket expenses, and the rest went to the firm's 
credit, the other partner not knowing the circumstances of 
the payment. The firm was held liable only for this last- 
mentioned residue, and the partner who acted only for 
the amount paid to him («/). 

It will be obiserved that in some of these cases the action 
of the Court may be referred to its summary jurisdiction 
over solicitors as its own officers, subject to this caution, 
that it will not hold the solicitor liable beyond the loss 
actually occasioned by his neglect or breach of duty (z). 

13. If a partner, being a trustee, improperly 
employs trust-property in the business or on 
the account of the partnership, no other partner 
is liable for the trust-property to the persons 
beneficially interested therein : — 
Provided as follows : — 

(1.) This section shall not affect any liability 
incurred by any partner by reason of his 
having notice of a breach of trust (a) ; and 
(2) Nothing in this section shall prevent trust 
money f i-om being followed and recovered (b) 
from the firm if still in its possession or 
under its control. 

This section may be considered as inserted here for 
convenience. It does not properly belong to the law of 
partnership. For only such persons can be liable for a 



(y) Marsh v. Joseph [1897] 1 Ch. 213, 66 L. J. Oh. 128 0. A 
(z) [1897] 1 Ch. at p. 245. 

(a) Seo Blyth v. Fladgate, note (a:), p. 55, above. 
(5) For the limits of this dootriue, see Be IJallett & Co. [1894] 
2 Q. B. 237, 0. A. 
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breach of trust as are personally implicated in it by their paet I. 
own knowledge or culpable ignorance, besides the active sect. 13. 
defaulter or defaulters. Hence it could never be correctly 
isupposed that a firm as such is liable merely because a 
breach of trust has been committed by one of its members, 
or that the individual partners are liable as partners. 
They are only joint wrong-doers to whom the fact of their 
being in partnership has furnished an occasion of wrong- 
doing. The case is not really analogous to that of money 
being received in a usual course on the credit of the part- 
nership and misapplied: as may be seen by putting the 
stronger case of all the partners robbing a customer in the 
shop, or cheating him in some matter unconnected with 
the business, and crediting the firm with the money taken 
from him. Here it is obvious that the relation of partner- 
ship is not a material element in the resulting liability. 
Something will be said in another place, however, of a 
special kind of claims against partners as trustees or execu- 
tors of a deceased partner which have often raised difficult 
and complicated questions. 

Compare the Indian Trusts Act, 1882, s. 67: "If a 
partner, being a trustee, wrongfully employs trust-pro- 
perty in the business or on account of the partnership, no 
other partner is liable therefor in his personal capacity to 
the beneficiaries, unless he had notice of the breach of 
trust." By the interpretation clause, s. 3, "a person is 
said to have notice of a fact either when he actually knows 
that fact or when, but for wilful abstention from inquiry 
or gross negligence, he would have known it, or when in- 
formation of the fact is given to or obtained by his agent 
under the circumstances mentioned in the Indian Contract 
Act, 1872, s. 229 " (i.e., in the course of the business 
transacted by him for the principal). 
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14. — (1.) Every one who by words spoken 
or written or by conduct represents himself, or 
who knowingly suffers himself to be represented, 
as a partner in a particular firm, is liable as a 
partner to any one who has on the faith of any 
such representation given credit to the firm, 
whether the representation has or has not been 
made or communicated to the person so giving 
credit by or with the knowledge of the apparent 
partner making the representation or suffering 
it to be made (c). 

(2.) Provided that where after a partner's 
death the partnership business is continued in 
the old firm name, the continued use of that 
name or of the deceased partner's name as part 
thereof shall not of itself make his executors or 
administrators estate or effects liable for any 
partnership debts contracted after his death. 

" Where a man holds himself out as a partner, or allows 
others to do it, he is then properly estopped from denying 
the character he has assumed, and upon the faith of 
which creditors may he presumed to have acted. A man 
BO acting may be rightly held liable as a partner by 
estoppel" (d). The rule is, in fact, nothing else than a 
special application of the much wider principle of estoppel, 
which is that if any man has induced another, whether by 
assertion or by conduct, to believe in and to act upon thei 
existence of a particular state of facts, ho cannot be heard, 



(c) Cp. I. 0. A. 245, 246. 

(rf) Per Cur., Mollwo, March i> Co. v. Court of Wards (1872) 
L. E. 4 P. 0. at p. 435. 
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as against that other, to deny the truth of those fa^ts (e) . part I. 
It is therefore immaterial whether there is or is not in sect. 14. 
fact, or to the knowledge of the creditor, any sharing of 
profits. And it makes no difference even if the creditor 
knows of the existence of an agreement between the 
apparent partners that the party lending his name to the 
firm shall not have the rights or incur the liabilities of 
a partner. For his name, if lent upon a private indemnity 
as between the lender and borrower, is still lent for the 
very purpose of obtaining credit for the firm on the faith 
of his being responsible; and the duty of the other part- 
ners to indemnify him, so far from being inconsistent 
iwith his liability to third persons, is founded on it and 
assumes it as unqualified (/) . 

To constitute " holding out " there must be a real Wliat 
lending of the party's credit to the partnership. The use «™oiding 
of a man's name without his knowledge cannot make him °"'-" 
a partner by estoppel (g) . Also the use of his name must 
have been made knofwn to the person who seeks to make 
him liable; otherwise there is no duty towards that 
person (h). There may be a " holding out" without any 
direct communication by words or conduct between the 
parties. One who makes an assertion intending it to be 
repeated and acted upon, or even under such circumstances 

(e) For fuller and more exact statemeats, see Carr v. London 
and North Western Mailway Company (1875) L. E. 10 0. P. at 
pp. 316, 317; Stephen's Digest of the Law of Evidence, Art. 102; 
Bigelow on the Law of Estoppel (Boston, Mass. 5th ed. 1890);' 
and for an elaborate discussion, with many features of novelty, 
John S. Ewart, The Principles of Estoppel by Misrepresentation, 
Load. 1900. 

(/') Lindley, 73. 

Ig) Ih. 68; Fox v. Clifton (1830) 6 Bing. 776, 794, 130 E. E. 
1479, 31 E. E. 636, 546. 

{h) Ih.;MaTtyn v. Gray (1863) 14 0. B. N. S. 824, 143 E. E. 
667, 135 E. E. 905. 
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Part I. that it is likely to be repeated and acted upon by third 
Sect. 14. persons, will be liable to those who afterwards hear of it 
and act upon it. "If the defendant informs A. B. that 
he is a partner in a commercial establishment, and A. B. 
informs the plaintiff, and the plaintiff believing the defen- 
dant to be a member of the firm supplies goods to them, 
the defendant is liable for the price." If the party is not 
named, or even if his name is refused, but at the same; 
time such a description is given as sufficiently identifies 
the person, the result is the same as if his name had been 
given as a partner (i). 
Doctrine of The rule as to "holding out " extends to administration 
out"" applies in bankruptcy. If two persons trade as partners, and 
tratiol^in^" buy goods on their credit as partners, and aiterwards both 
bankruptcy, hecome bankrupt, then, whatever the- nature of the real 
agreement between themselves, the assets of the business 
must be administered as joint estate for the benefit of the 
creditors of the supposed firm(fc). 
It does not The doctrine of "holding out " does not extend to bind 

a deceased the estate of a deceased partner, where, after his death, the 
es^ta^!^^ business of the firm is continued in the old name; and 
whether creditors of the firm know of his death or not 
is immaterial. " The executor of the deceased incurs 
no liability by the continued use of the old name" {I). 
Sub-sect. 2 declares the settled law on this point. 
Liability of A partner who has retired from the firm may be liable 
ners. OH the principle of "holding out" for debts of the firm' 

contracted afterwards, if he has omitted to give notice of 
his retirement to the creditors. But he cannot be thus 



(i) Per WUliams, J., Martyn v. Gray (1863) 14 0. B. N. S. 
at p. 841, 143 B. R. at p. 674, 135 E. E. 913. 

(/c) Re Rowland and Crankshaw (1866) L. E. 1 Ch. 421; Ex 
parte Hayman (1878) 8 Ch. Div. 11, 47 L. J. Bky. 54. 

(Z) Lindloy, 82. 
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liable to a creditor of the firm who did not know him to Part I. 
be a member while he was such in fact, and therefore soct.14. 
cannot be supposed to have dealt with the firm on the 
faith of having his credit to look to (m) . This is the 
meaning of the saying that "a dormant partner may 
retire from a firm without giving notice to the world " (w). 

In one reported case (o) a retired partner was held liable Principle of 
for damage done by a cart belonging to the firm, on which out " not 
his name still remained. But to make a man liable in tort to^abmtv 
as an apparent partner involves confusion of principles. ii ^°'^- 
Liability by "holding out" rests on the presumption that 
credit was given to the firm on the strength of the apparent 
partner's name. This has no application to causes of action 
independent of contract: when, as in the case referred to, a 
carriage is run into by a cart, there can b© no question of 
giving credit to the man whose name is on the cart. The 
fact that his name is there is some evidence that the driver 
was in fact his servant (p), until otherwise explained; 
when explained, and if the explanation is believed, it is no 
longer even that. It has now b©en declared in the Court 
of Appeal that Stables v. Eh]/, as reported, is wrong (q). 



(to) Carter v. Whalley (1830) 1 B. & Ad. 11, 109 E. E. 691, 
35 E. E. 199. 1 ,1 

(») Heath V. Sansom (1832) 4 B. & Ad. 172, 177, 110 E. E. 
420, 38 E. E. 237, 242, per PattGson, J. On the subject of this 
and of the preceding paragraph, see further s. 36, pp. 109, 
110, below. 

(o) Stables v. Eley (1825) 1 0. & P. 614. For the true 
principle, see Quarman v. Burnett (1840) 6 M. & W. at p. 508, 
65 E. E. 726, where it is observed that a representation by 
holding out " can only conclude the defendants with respect to 
those who have altered their condition on the faith of its being 
true." 

(p) Cp. lindley, 82. 

Iq) Smith v. Bailei/ [1891] 2 Q. B. 403, 60 L. J. Q. B. 779. 
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16. An admission or representation made by 
any partner concerning the partnership affairs, 
and in the ordinary' course of its business, is 
evidence against the firm (r). 

An admission made by a partner, though' relevant 
against the firm, is of course not conclusive (s); for an 
admission is not conclusive against the person actually 
making it. A definition of the term admission, and refer- 
ences to authorities on this subject will be found in Sir 
James Stephen's Digest of the Law of Evidence, Art. 15. 
Eepresentations, however, may be conclusive by way of 
estoppel, or under some of the rules of equity which are 
in truth akin to the legal doctrine of estoppel, and rest 
on the same principle. 

The rule does not apply to a representation made by 
one partner as to the extent of his own authority to bind! 
the firm (f) . The necessity of this qualification is obvious, 
for otherwise one partner could bind the firm to anything 
whatever by merely representing himself as authorized to 
do so. The legislature seems to have thought it too 
obvious for express mention. 

16. Notice to any partner who habitually 
acts in the partnership business of any matter 
relating to partnership^affairs operates as notice 
to the firm, except in the case of a fraud on 
the firm committed by or with the consent of 
that partner (m). 

(r) Wichham v. Wickham (1855) 2 K. & J. 478, 491, 69 E. E. 
870, 110 E. E. 328, 337. 

(s) Stead v. Salt (1825) 3 Bing. at p. 103, 130 E. E. 453, 28 
E. E. 604. 

(t) Ex parte Agace (1792) 2 Cox, 312, 30 E. E. 145,i2 E. E. 49. 

(m) Lindley, 161, 162; Jessel, M.E., in Williamson v. Barhour 
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There does not seem, before the Act, to have been any part I. 
clear authority for confining the rule to acting partners, sect. 16. 
But it would obviously be neither just nor convenient fcq 
hold that notice to a dormant partner operated, without 
more, as notice to the firm. 

It is doubtful whether a firm is to be deemed to have 
notice of facts known to a paxtner before he become a 
member of the firm (u). This doubt is not removed by 
the Act. Where a bill drawn by partners is dishonoured 
after the dissolution of the partnership, notice of dishonour 
to the continuing partner is sufficient notice to the retiring 
partner (x). 

17. — (1.) A person who is admitted as a Liabilities of 
partner into an existing firm does not thereby and outgoing 
become liable to the creditors of the firm for ^^'^ *"' 
anything done before he became a partner (y). 

(2.) A partner who retires from a firm does 
not thereby cease to be liable for partnership 
debts or obligations incurred before his retire- 
ment. 

(3.) A retiring partner may be discharged 
from any existing liabilities by an agreement 
to that effect between himself and the members 

(1877) 9 Ch. D. at p. 535; cp. Lacey v. Hill (1876) 4 Oh. Div. 
at p. 549. Eeal notice must be shown; a speculative constructive 
notice will not do: He Coasters, Lid. [1911] 1 Oh. 86, 80 L. J. 
Ch. 89. 

(v) Jessel, M.E.., in Williamson v. Barbour, 9 Oh. D. at 
p. 535: — "It has not, so far as I know, been held that notioe 
io a man who afterwards becomes a partner is notice to the 
£rm. It might be so held." 

(x) Goldfarb v. Bartlett [1920] 1 E. B. 639, 89 L. J. E. B. 
.258. 

(y) Cp. I. 0. A. 249. ; I 
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of the firm as newly constituted and the credi- 
tors, and this agreement may be either express 
or inferred as a fact from the course of dealing 
between the creditors and the firm as newly 
constituted {s). 

Illustrations. 

'1. A., B. and C. are partners. D. is a creditor of the firm'. 
A. retires from the firm, and B. and C, either alone or 
together with a new partner, E., take upon themselves the 
liabilities of the old firm. This alone does not affect D.'s 
right to obtain payment from A., B. and C, or A.'s liability, 
toD. 

2. A., P. and Q. are partners. A. is the managing partner 
and P. and Q. are dormant partners. A. instructs X., a soli- 
citor, to bring an action in the firm-name. While the action 
is pending the partnership is dissolved. X. does not know 
that P. and Q. are partners, and has no notice of the dissolu- 
tion, and no step is taken by P. or Q. to withdraw X.'a 
retainer. P. and Q. are liable to X. for costs incurred in 
the action after as well as before the dissolution (a) . 

3. A partnership firm, consisting of A., B. and C, enters 
into a continuing contract -nith D., which is to run. over a 
period of three years. After one year A. retires from the 
firm, taking a covenant from B. and C. to indemnify hirrv 
against all liabilities under the contract. D. knows of A.'s 
retirement. A. remains liable to D. under the contract, and 
is bound by everything duly done under it by B. and C. 
after his retirement from the firm (6). Provided that he is 
entitled to the usual rights of a surety against D. if D. knew 

(z) Lindley, 290 sqq. 

[a) Court V. Berlin [1897] 2 Q. B. 396, 66 L. J. Q. B 714 
0. A. 

(6) OakfordY. European and American Steam Shippinff Com- 
pany (1863) 1 H. & M. 182, 191, 71 E. E. 80, 136 E. E. 82, 
87. See also Stmre v. Redman (1876) 1 Q. B. D. 536; Rouse v. 
Bradford Banking Co. [1894] 2 Oh. 32; in H. L. [1894] A. 0-- 
586, 63 L. J. Oh. 890. 
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the terms of the dissolution, so that, for example, he is Part I. 
dischaiged if D. gives time to B. aad C. (c). "seoiTlT 

4. A., B. and C. are bankers in partnership. A. dies, and 
B. and C. continue the business. D., E. and F., customers 
of the bank at the time of A.'s death, continue to deal with 
the bank in the usual way after they know of A.'s death. 
The firm afterwards becomes insolvent. A.'s estate remains 
liable to D., E. and F. for the balances due to them respec- 
tively at the time of A.'s death, less any sums subsequently 
drawn out (d). 

In the last case put, one customer, D., discovers that 
securities held by the bank for him have been sold without 
his authority in A.'s lifetime. Here A.'s estate is not dis- 
charged from being liable to make good the loss, for the 
additional reason that D. could not elect to discharge it 
from this particular liability before he knew of the wrongful 
sale (e) . 

5. A. and B. are bankers in partnership. C. and D. are 
admitted as new partners, of which notice is given by circular 
to all the customers of the bank. A short time afterwards A. 
dies. Two years later B. dies, and the business is stiU con- 
tinued under the same firm. The bank gets into difficulties, 
and at last stops payment. Depositors in the bank whose 
deposits were prior to A.'s death, and who knew of his 
death, and continued to receive interest on their deposits 
from the new partners, and have proved in the bankruptcy 
of C. and D. for the amount of their deposits, cannot now 
claim against A.'s estate, for their conduct amounts to an 
acceptance of the Uability of the new partners alone (/). 

(c) House's Case, above; Goldfarb v. Bartleti [1920] 1 K. B. 
€39, 89 L. J. K. B. 258. 

(d) Deoaynes v. NoUe, Sleech's Case (1816) 1 Mer. 539, 569, 
35 E. E. 767, 15 E. E. 155; Clayton's Case (1816) 1 Mer. 572, 
604, 35 E. E. 781, 15 E. E. 161, 163. The latest discussion of 
the rule is lq Deeley v. Lloyds Bank [1912] A. C. 756, 81 L. J. 
Ch. 697. 

(e) Clayton's Case (1816) 1 Mer. at p. 579, 35 B. E. at p. 784. 
(/) Bilhorough v. Holmes (1876) 5 Ch. D. 255, 46 L. J. 

Oh. 46. 

P. ^ 



66 PABTNEBSHIP ACT, 1890. 

Part I. 6. A. and B. are bankers in partnership. A. dies. X., a 

o. . ,_ customer of the bank, to whom A.'s death is known, draws 

sect. 17. ' 1 1 J! 1. 

out part of a sum left by him on deposit, and takes a fresh 

deposit receipt for the residue signed in the firm-name by a 

cashier, this being the usual course of business. This is not 

an acceptance by X. of B.'s liability alone in exoneration of 

A.'s estate (g). Z., another customer, transfers money from a 

current to a deposit account, and takes a receipt signed by B. 

for the firm. This is an acceptance of B.'s sole liability and 

discharge of A.'s estate (h). 

7. A. and B. are partners. F. is a creditor of the firm. 
A. and B. take C. into partnership. C. brings in no capital. 
The assets and liabilities of the old firm are, by the consent 
of aU the partners, but without any express provision in the 
new deed of partnership, transferred to and assumed by the 
new firm. The accounts are continued in the old books as if 
no change had taken place, and existing liabilities, including 
a portion of F.'s debt, are paid indiscriminately out of the 
blended assets of the old and the new firm. F. continues his 
dealings with the new firm on the same footing as with the 
old, knowing of the change and treating the partners in the 
new firm as his debtors. The new firm of A., B. and C. is 
liable to F. (»). 

8. A. and B. are partners. A. retires, and B. takes C. into 
partnership, continuing the old firm-name. A customer who 
deals with the firm after this change, and without notice of it, 
maysueathiselectionA. andB.,orB. and C; but he cannot 
sue A., B. and C. jointly, nor sue A. after suing B. and C.(fc). 

Test ot lia- To determine whether an incoming pai'tner has become 
S^ of new ^-g^^ig J.Q ^^ existing creditor of the firm, two questions 
have to be considered: — 

1st. Whether the new firm has assumed the liability to 
pay the debt. 



(gr) Be Head [1893] 3 Oh. 426, 63 L. J. Oh. 35. 

(h) Be Head (No. 2) [1894] 2 Ch. 236, 63 L. J. Oh. 549, 0. A. 

(i) Bolfe V. Flower (1865) L. E. 1 P. Q. 27, 3 Moo.'p 
N. 8. 865, 16 E. R. 139, 146 R. R. 96. 

(A.) Scarf V. Jardine (1882) (H. L.) 7 App. Ca. 315, 51 L. J 
Q. B, 612. 
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2n(i. Whether the creditor has agreed to accept the new Part I. 
firm as his debtors, and to discharge the old partnership Sect. 17. 
from its liability (Z). 

Novation is the technical name for the contract of sub- Novation, 
stituted liability, which is, of course, not confined to cases 
of partnership. As between the incoming partner anid 
the creditor, the consideration for the undertaking of the 
liability is the change of the creditor's existing rights. 

An agreement between the old partners and the incom- Mere agree- 
ing partner that he shall be liable for existing debts will ^"tae^""* 
not of itseK give the creditors of the firm any right against "^"o*^ 
him; for it is the rule of modern English Law (though it novation. 
was formerly otherwise in England, and now is, to some 
extent, in several American States) that not even the 
express intention of the parties to a contract can enable a 
third person for whose benefit it was made to enforce it. 
An incoming partner is liable, however, for new debts 
arising out of a continuing contract made by the firm 
before he joined it; as where the old firm had 'given a 
continuing order for the supply of a particular kind of 
igoods (m) . 

Not long ago the House of Lords decided, on appeal 
from Scotland, a curious case in which two of three 
partners, who as trustees were creditors and as members of 
the firm debtors for money left in the business, purported 
to effect a novation and rel'ease the third partner; this was 
nothing but a fraudulent breach of trust, and the third 
partner remained liable. "A power to lend to a firm 
consisting of certain individuals does not authorize a loan 



{I) Molfe V. Flower (1865) L. E. 1 P. 0. at p. 38, 3 Moo. 
P. 0. N. S. 380, 16 B. E. at p. 145, 146 E. E. 104. 
(w) Lindley, 261. 

5 (2) 
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Part I. to a firm differently constituted whether including more 

Sect. X7. individuals or less" {n). 

There is in law nothing to prevent a firm from! stipu- 
lating with any creditor from the beginning that he shall 
look only to the members of the firm for the time being: 
the term novation, howevter, is not properly applicable t» 
such a case (o) . 

Eevooationof 18. A Continuing guaranty or cautionary 

guaranty by obligation given either to a firm or to a third 
firm.^^ ^^ person in respect of the transactions of a firm is^ 

in the absence of agreement to the contrary, 
revoked as to future transactions by any change 
in the constitution of the firm to which, or of 
the firm in respect of the transactions of which, 
the guaranty or obligation was given. 

This section is a substantial re-enactment, much con- 
densed and improved in expression, of provisions of the 
Mercantile Law Amendment Act of 1856 for England 
and Scotland respectively (see the repealing enactment, 
s. 48, below, and the Schedule). The present form is 
almost word for word from I. C. A. 260. 
Evidence of An intention that the promise shall continue to be 
guaranty binding, notwithstanding a change in the members of the 
tone."""" ^'^™' cannot ^ inferred from the mere fact that the 
primary liability is an indefinitely continuing one; as, for 
example, whei*e the guaranty is for the sums to become 



{n) Smith v. Patrick [1901] A. 0. 282; per Lord Davey at 
p. 294. " There was clearly no consideratioa for the discharge ": 
Lindley, 289, note (e). 

(o) This is involved in Sort's Case and Chain's Case (1875) 
1 Oh. Div. 307; see per James, L.J., at p. 322, and cp. Lindley, 
295, note (6). 



partnership. 
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due on a current account (p). Sucli intention may appear IPartl. 
"by necessary implication from the nature of the firm" Sect. 18. 
where the members of the firm are numerous and fre- 
quently changing, and credit is not given to them indi- 
vidually, as in the case of an unincorporated insurance 
society (q). 

Relations of Partners to one another. 

19. The mutual rifflits and duties of partners, Variation by 
whether ascertained by agreement or defined tennBof 
by this Act, may be varied by the consent of 
all the partners, and such consent may be either 
express or inferred from a course of dealing (r), 

Illiistrations. 
1. It is agreed between partners that no one of them shall 
draw or accept bills in his own name without the concurrenoe 

(p) Backhouse v. Hall (1865) 6 B. & S. 507, 520, 34 L. J. 
Q. B. 141, 122 B. E. 1283, 141 E. E. 495. 

(g) See Metcdf v. Brvin (1810) 12 East, 400, 104 B. E, 156, 
11 E. E. 432. 

(r) Cp. I. 0. A. 252; Const v. Harris (1824) T. & E. 496, 
517, 37 B. E. 1191, 24 E. E. 108, 126. "With respect to a 
partnership agreement, it is to be observed, that, all parties 
being competent to act as they please, they may put an end to 
or vary it at any moment; a partnership agreement is therefore 
open to variation from day to day, and the terms of such varia- 
tions may not only be evidenced by writing, but also by the 
conduct of the parties in relation to the agreement and to their 
mode of conducting their business: when, therefore, there is a 
variation and alteration of the terms of a partnership, it does 
not follow that there was not a binding agreement at first. Part- 
ners, if they please, may, in the course of the partnership, daily 
come to a new arrangement for the purpose of having some 
addition or alteration in the terms on which they carry on 
business, provided those additions or alterations be made with 
the unanimous concurrence of all the partners ": Lord Langdale, 
M.E., in England v. Curling (1844) 8 Beav. 129, 133, 50 E. E. 
51, 68 E. E. 39, 42. 
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JP»rt I. of the others. Afterwards they habitually permit one of them 
Bect.w" ^ draw and accept bills in the name of the firm without such 
concurrence. This course of dealing shows a common consent 
to vary the terms of the original contract in that respect (s) . 

2. Articles of partnership provide that a valuation of the 
partnership property shall be made on the annual account 
day for the purpose of settling the partnership accounts. The 
valuation is constantly made in a particular way for the space 
of many years, and acted upon by aU the partners fof the time 
being. The mode of valuation thus adopted cannot after this 
course of dealing be disputed by any partner or his represen- 
tatives, though no particular mode of valuation is prescribed 
by the partnership articles, or oven if the mode adopted is 
inconsistent with the terms of the articles (<). 

3. It is the practice of a firm, when debts are discovered 
to be bad, to debit them to the profit and loss accotmt of the 
current year, without regard to the year in which they may 
have been reckoned as assets. A partner dies, and after the 
accounts have been made up for the last year of his interest 
in the firm, it is discovered that some of the supposed assets 
of that year are bad. His executors are entitled to be paid 
the amount appearing to stand to his credit on the last 
account day, without amy deduction for the subsequently 
discovered loss (m). 



Variations 

when 

ae8ent«d to 

binding on 

partner's 

represeota- 

tivee. 



It is an obvious corollary of the rule here set forth that 
persons claiming an interest in partnership property as 
representatives or assignees of any partner who has assented 
expressly or tacitly to a variation of the original terms of 
partnership are hound hy his assent, and have no ground 
to complain of those terms having been departed from {x) . 



(s) Lord Eldon in Const v. Harris (1824) T. & E. at p. 523, 
67 E. E. at p. 1201, 24 E. E. 131. 

(<) Coventry v. Barclay (1864) 3 De G. J. «S; S. 320, 46 E. E. 
659, 142 E. E. 80. 

(m) Ex parte Barber (1870) L. E. 5 Oh. 687. 

(aj) Const V. Harris (1824) T. & E. at p. 524, 37 E. E. at 
p. 1201, 24 E. E. 131. 
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20. — (1.) All property and rights and inte- ^'■vti' 
rests in property originally brought into the s«ct.ao. 
partnership stock or acquired, whether by pur- p^^^^^ 
chase or otherwise, on account of the firm, or 
for the purposes and in the course of the part- 
nership business, are called in this Act partner- 
ship property, and must be held and applied 
by the partners exclusively for the purposes of 
the partnership and in accordance with the 
partnership agreement. 

(2.) Provided that the legal estate or interest 
in any land (y), or in Scotland the title to and 
interest in any heritable estate, which belongs 
to the partnership, shall devolve according to 
the nature and tenure thereof, and the general 
rules of law thereto applicable, but in trust, 
so far as necessary, for the persons beneficially 
interested in the land under this section («). 

(3.) Where co-owners of an estate or interest 
in any land (.?/), or in Scotland in any heritable 
estate, not being itself partnership property, 
are partners as to profits made by the use of 
that land or estate, and purchase other land or 
estate out of the profits to be used in like 
manner, the land or estate so purchased belongs 
to them, in the absence of an agreement to the 
contrary, not as partners, but as co-owners for 

(y) By the Interpretation Act, 1889, a. 3, "land" includes 
"messuages, tenements, and hereditaments, houses, and build- 
ings of any tenure." 

(a) Cp. Lindley, 386 sqq. 



72 PAMTNEB8HIP ACT, 1890. 

Parti. the same respective estates and interests as 
Sect. 20. are held by them in the land or estate first 
mentioned at the date of the purchase (a). 

lUicstrations. 

1. Land bought in the name of one partner, and paid for 
by the firm or out of the profits of the partnership business, is 
partnership property imless a contrary intention appears (6). 

2. One partner in a firm buys railway shares in his own 
name, and without the authority of the other partners, but 
with the money aad on account of the firm. These shares 
are partnership property (c). 

3. The goodwill of the business carried on by a firm, so far 
as it has a saleable value, is partnership property, unless the 
contrary can be shown ((Z). 

4. A. and B. take a lease of a colliery for the purpose of 
working it in partnership, and do so work it. The lease is 
partnership property (e). 

5. A. and B., being tenants in common of a coUiery, begin 
to work it as partners. This does not make the colliery 
partnership property (e). 

6. If, in the case last stated, A. and B. purchase another 
colliery, and work it in partnership on the same terms as the 
first, the purchased colliery is not partnership property, but 
A. and B. are co-o-miers of it for the same shares and inte- 
rest as they had in the old colliery (/) . 

(a) Cp. Illustration 6. 

(6) Nerot v. Bumand (1827) 4 Euss. 247. 2 Bli. N. S. 215, 
38 E. E. 798, 28 R. B. 65; Wedderhurn v. Wedderburn (1856) 
22 Beav. at p. 104, 52 E. E. at p. 1047, 111 E. E. 70. 

(c) Ex parte Hinds (1849) 3 De G. & Sm. 603, 64 E. E. 629. 

(d) Lindley, 390. See moi-e as to goodwill, p. 120, below. 

(e) lb. 341; Crawshay v. Maule (1818) 1 Swanst. 495, 518, 
523, 36 E. E. 479, 18 R. E. 126, 132, 136. A fortiori, where 
the colliery belongs to A. alone before the partnership: Burdon 
V. Barkua (1862) 4 De G. P. & J. 42, 45 E. E. 1098, 135 E. E. 19. 

(/) Implied in Steward v. Blakeway (1869) L. E. 4 Ch. 603; 
though in that case it was treated as doubtful if there was a 
partnership at all. 
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7. W., a nurserymam, devises the land on which his busi- opart I. 
ness is caxried on and bequeaths the goodwill of the business ~gr-* 20 
to his three sons as tenants in common in equal shares. 

After his death the sons continue to carry on the business on 
the land in partnership, and two of them buy the share of 
the third in the land and business as an imdivided whole. 
The land so devised to them is partnership property (g). 

8. A. is the owner of a cotton-miU. A., B. and C. enter 
into partnership as cotton-spinners, and it is agreed that the 
business shall be carried on at his mill. A valuation of the 
mill, fixed plant, and machinery is made, and the ascertained 
value is entered in the partnership books as A.'s capital, and 
he is credited with interest upon it as such in the accounts. 
During the partnership the mill is enlarged and improved, 
and other lands acqiiired and buUdings erected for the same 
purposes, at the expense of the firm. The mUl, plant, and 
machinery, as well as the lands afterwards p.urchased and 
the buildings thereon, are partnership property; and if, on 
a sale of the business, the purchase-money of the mUl, plant, 
and machinery exceeds the value fixed at the commencement 
of the partnership, the excess is divisible as profits of the 
partnership business (^). 

A firm may occupy land or buildings as tenant of one 
partner. Such a tenancy is presumed to be for the con- 
tinuance of the partnership, and not from year to year (i). 

21. Unless the contrary intention appears. Property 

X T. w .., , , . , bought with 

property bought with money belonging to the partnership 
firm is deemed to have been bought on account '°°°®^" 
of the firm. 

Illustrations. 
1. L. and M. are partners. M., having contracted for the 
purchase of lands called the T. estate, asks L. to share in it, 

{g) Waterer v. Waterer (1873) L. E. 15 Eq. 402. Cp. Davis 
V. Bams [1894] 1 Ch. 393, 63 L. J. Ch. 219. 

(A) Robinson v. AsMon (1875) L. E. 20 Eq. 25, 44 L. J. 
Ch. 542. 

(s) Pocock v. Carfer [1912] 1 Ch. 663, 81 L. J. Ch. 391. 
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Part I. which he consents to do. The purohaae-money and the 
_ . _, amount of a subsisting mortgage debt on the land are paid 
out of the partnership funds, and the land is conveyed to L. 
and M. in undivided moieties. An account is opened in the 
books of the firm, called "the T. estate account," in which 
the estate is debited with all pajrments made by the firm 
on accoimt thereof, and credited with the receipts. The 
partners build each a dwelling-hotise at his own expense on 
parts of the land, but no agreement for a partition is entered 
into. The whole of the estate is partnership property (h). 

2. Land is bought with partnership money on the account 
of one partner, and for his sole benefit, he becoming a debtor 
to the firm for the amount of the purchase-money. This 
land is not partnership property (i). 

3. [One of two partners expends partnership moneys in 
buying a ship, which is registered in his name alone. The 
ship is not partnership property (wi).] 

Deacription It is not quite clear whether the interest of partners in 
partaOTriV' '^^ partnership property is more correctly described as a 
partnership tenancy in common or a joint tenancy without benefit 
of survivorship, but the difference appears to be merely 
verbal («). 

It will be observed that the acquisition of land for 
partnership purposes need not be an acquisition by pur- 
chase to make the land partnership property. Land 
coming to partners by descent or devise will equally be 

(&) Ex parte Neale {Bank of England Case) (1861) 3 De G. 
F. & J. 645, 30 L. J. Bk. 25, 45 B. E,. 1029, 130 R. E. 276'. 

(?) 3 De G. P. & J. 659, 130 E. E. 284 (1861); Smith r. 
Smith (1800) 5 Yea. 189, 31 E. E. 539, 5 E. E. 22. 

(m) Wcdton v. Butler (1861) 29 Beav. 428, 54 E. E. 693, 
131 E. E. 655. This case as reported seems to go beyond the 
other authorities: but the facts are very briefly given, and there 
may have been circumstanoes which do not appear. 

(») Lindley, 402. It follows in theory that if one partner's 
interest is forfeited to the Grown, the whole property of the firm 
is forfeited: lb. 403; Blaokst. Oomm. ii. 409; but see Lindley, 
665, note (o). 



property. 
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partnership property, if, in the language of James, L. J., Part I. 
it is "substantially involved in the business" (o). s7ct.2i7 

22. Where land or any heritable interest convorrion 
therein has become partnership property, it ^tetHf^b^a 
shall, unless the contrary intention appears (jo), partn^ship 
be treated as between the partners (including i""°i'®''*7- 
the representatives of a deceased partner), and 
also as between tiie heirs of a deceased partner 
and his executors or administratoi's, as personal 
or moveable and not real or heritable estate {q). 

The application of this rule does not affect the character 
of any property for the purposes of the Mortmain and 
Charitable Trusts Act, 1888 (r) . But a deceased partner's 
share in land that has become partnership property is 
liable to probate duty, even if that partner's wiU purports 
to deal with it as realty (s) . The rule applies even if the 
persons acquiring real estate for partnership purposes are 
undischarged bankrupts. The estate so acquired does not 
vest in their trustees in bankruptcy, and they can make a 



<o) L, E. 15 Eq. 406; see Illustration 7 to sect. 20, p. 73, 
above. 

(p) See Be Wilson, Wilson v. Holloway [1893] 2 Ch. 340, 62 
L. J. Ch. 781. 

(g) Cp. lindley, 406 sqq. The conclusion at which Lord 
Lindley formerly arrived on the balance of authorities is now 
declared to be law. It is believed that the Tule was well settled, 
and may safely be accepted in other common law jurisdictions. 
Kindersley, V.-C, Darby v. Darhy (1856) 3 Drew. 495, 606, 
61 E. E. 992, 106 E. E. 408, 414, 415; and see L. E. 4 Ch. 
609 (1869). 

(r) Ashworth v. Mvmn (1878-80) 15 Ch. Div. 363, 60 L. J. 
Ch. 107 (on the former so-called Mortmain Act of Geo. 2). 

(«) Att.-Gen. v. Hubbuck (1883-4) 10 Q. B. D. 488, 13 Q. B, 
Div. 275, 52 L. J. Q. B. 464, 63 L. J. Q. B. 146. 
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Part I. good title to a purchaser for value by sale -and conveyance 
Sect. 22. before tbe trustees intervene {t) . 
fponseie^oi jj jg j-q \,q observed that partners may at any time 
separate by agreement between themselves convert partnership 

conversely, property into the several property of any one or more of 
ot pStaerT* ^^ partners, or the several property of any partner into 
partnership property. Any such conversion, if made in 
good faith, is effectual not only as between the partners, 
but as against the creditors of the firm and of the several 
partners (m) . But if the firm or the partner whose. separate 
estate is concerned becomes bankrupt or is insolvent after 
any such agreement and while anything remains to be 
done to make it operative, the property is not con- 
verted (a;). Of course tenants in common who are not 
partners may agree to treat their land as converted, as on 
the other hand the intention not to convert it may be clear 
enough to dispense with deciding the question whether 
there is a partnership or not {y). 

Illustration. 
A. and B. dissolve a partnership ^Thich has subsisted be- 
tween them, and A. takes over the property and business of 
the late firm. A. afterwards becomes bankrupt. The pro- 
perty taken over by A. from the late partnership has become 

(<) Re Kent County Gas Light & CoTce Co. [1909] 2 Ch. 195. 

(u) Lindley, 397, 817, 818; Campbell v. Mullett (1818-9) 2 
Swanst. at pp. 575, 584, 36 B. E. 727, 19 E. E. at pp. 138, 139, 
145. Ab to what will or may amount to conversion, see the 
judgments in Att.-Gen. v. Hubbuck, 13 Q. B. Div. 275, 
especially that of Bowen, L.J., at p. 289. 

(sc) Lindley, 401, as explained by Neville, J., in Pearce v. 
Bulteel [1916] 2 Ch. 544, 556, 85 L. J. Oh. 677. In Ex parte 
Kemptner (1869) L. E. 8 Eq. 286, the partner who drew on the 
firm for his share of the assets knew or ought to have known 
that it was insolvent. 

(2/) Re Wilson, Wilson v. Holloway [1893] 2 Oh. 340, 62 L. J. 
Oh. 781. 
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his separate estate, and the creditors of the firm' cannot treat part I. 
it as joint estate in the bankruptcy (2). 



Sect. 22. 

The share of a partner in the partnership property at What is a 
any given time may be defined as the proportion of the fh^^''^ 
tben existing partnership assets to which he would be 
entitled if the whole were realized and converted into 
money, and after all the then existing debts and liabilities 
of the firm had been discharged (a). 

Illustration. 

F. and L. are partners and joint tenants of offices used by 
them for their business. F. dies, having made his will, con- 
taining the following bequest: " I bequeath all my share of 
the leasehold premises ... in which my business is carried 
on ... to my partner, L." Here, since the tenancy is joint 
at law, " my share " can mean only the interest in the pro- 
perty which F. had as a partner at the date of his death — 
namely, a right to a moiety, subject to the payment of the 
debts of the firm; and if the debts of the firm exceed the 
assets, L. takes nothing' by the bequest (&). 

23. — (1.) After the commencement of this Procedure 
Act a writ of execution shall not issue against ^sUp 
any partnership property except on a judgment apa^er'a"^ 

. , r n separate 

agamst the firm. judgment 

(2.) The High Court, or a judge thereof, or '^*^*- 



(2) Ex parte Ruffin (1801) 6 Ves. 119, 31 E. E. 970, 5 E. E. 
237; see also the more complex cases given at pp. 159 — 161, 
below. The question whether partnership property has been 
converted into separate property occurs in fact chiefly, if not 
exclusively, in the administration of insolvent partners' estates. 

(o) Lindley, 402. 

(6) Farquhar v. Hodden (1871) L. E. 7 Oh. 1, 41 L. J. Oh. 
260. But if the other assets exceed the debts, the beneficiaries 
imder the will are bound, as between themselves, to give effect 
to the disposition: Brettell v. Holland [1907] 2 Ch. 88, 76 L. J. 
Oh. 449. 
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Part I. the Cliancery Court of the county palatine of 
Sect. 23. Lancaster, or a county court, may, on the 
application by summons of any judgment 
creditor of a partner, make an order charging 
that partner's interest in the partnership pro- 
perty and profits with payment of the amount 
of the judgment debt and interest thereon, and 
may by the same or a subsequent order appoint 
a receiver of that partner's share of profits 
(whether already declared or accruing), and of 
any other money which may be coming to him 
in respect of the partnership (c), and direct all 
accounts and inquiries, and give all other 
orders and directions which might have been 
directed or given if the charge had been made 
in favour of the judgment creditor by the 
partner, or which the circumstances of the case 
may require (a?). 

(3.) The other partner or partners shall be 
at liberty at any time to redeem the interest 
cliarged, or in case of a sale being directed, to 
purchase the same. 

(4) This section shall apply in the case of 

(c) This applies to a foreign firm having a branch in Sngland: 
Brown, Janson & Co. v. Hutchinson (No. 1) [1895] 1 Q. B. 
737, 64 L. J. Q. B. 359, 0. A. 

(d) This sub-section does not, as a rule, entitle the judgment 
creditor to have aooounts rendered to him by the other partners, 
as an express assignment (sect. 31) would not give him that 
right: Brown, Janson & Co. v. Hutchinson (No. 2) [1895] 2 
Q. B. 126, 64 L. J. Q. B. 619, C. A. For another example of 
proceedings under this section (nothing on its construction), 
see Peahe v. Carter [1916] 1 K. B. 652, 85 L. J. K. B. 761 
0. A. 
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a cost-book company as if the company were Part i. 
a partnership within the meaning of this Act. Sect. as. 
(5) This section shall not apply to Scotland. 

This enactment put an end to an inconvenience ■which 
had gone too long without remedy. At common law 
partnership property was exposed to be taken in execution 
for a separate debt of any partner, and it was the sheriff's 
duty to sell the debtor's interest in the goods seized, 
although it was generally impossible to ascertain what 
that interest was, unless by taking the partnership 
accounts. It is no secret that the present amendment of 
the law is due to the counsels of Lord Lindley (e). 

Where judgment has been given in an action in the 
Chancery Division for the dissolution of a partnership, 
and a receiver appointed, and afterwards a creditor re- 
covers judgment against the firm in an action in the 
King's Bench Division, the judgment creditor can obtain, 
by applying in the Chancery action, a charge for the debt 
and costs on the partnership money in the hands of or 
coming to the receiver, undertaking to deal with the 
charge according to the order of the Court (/). 

Cost-book companiee are not generally within this Act 
(sect. 1, sub-sect. 2, cl. (c)); but in the interest of justice 
and convenience this section is, by sub-sect. 4, specially 
made to include them. 

The following Rules of Court have been made for the 
purposes of this section: — 

"Every summons by a separate judgment 
creditor of a partner for an order charging his 



(e) For the old law, see Lindley, 5tli ed. 356-62; Whetham 
V. Davey (1885) 30 Oh. D. at p. 579; Helmore r. Smith (1887) 
35 Oh. Div. 436. Op. sect. 33, p. 100, below. 

(/) Keumey v. Attrill (1886) 34 Oh. D. 345, 56 L. J. Oh. 448. 
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Part I. interest in the partnership property and profits 
Sect. 23. under section 23 of the Partnership Act, 1890 
(53 & 54 Vict. c. 39), and for such other 
orders as are thereby authorised to be made, 
shall be served in the case of a partnership 
other than a cost-book company on the judg- 
ment debtor and on his partners or such of 
them as are within the jurisdiction or in the 
case of a cost-book company on the judgment 
debtor and the purser of the company; and 
such service shall be good service on all the 
partners or on the cost-book company as the 
case may be, and all orders made on such 
summons shall be similarly served {g). 

'* Every application which shall be made by 
any partner of the judgment debtor under the 
same section shall be made by summons, and 
such summons shall be served in the case of a 
partnership other than a cost-book company on 
the judgment creditor and on the judgment 
debtor, and on such of the other partners as 
shall not concur in the application and as shall 
be within the jurisdiction, or in the case of a 
cost-book company on the judgment creditor 
and on the judgment debtor and on the purser 
of the company, and such service shall be good 
service on all the partners or on the cost-book 
company as the case may be, and all orders 



(sr) Order XLVI. r. lA. (June, 1891.) There do not appear 
to be any reported decisions on the practice. 
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made on such summons shall be similarly Parti. 
served "(A). ssct-as. 

24. The interest of partners in the part- ?"i«s as to 

^ ^ J^ ^ mterestB aad 

nership property and their risrhts and duties in duties of 

1 . , , . partners Bub- 

relation to the partnership shall be determined, jectto special 

. . 1 . 1 agreement. 

subject to any agreement express or implied 

between the partners, by the following rules (t) : 

(1.) All the partners are entitled to share 

equally in the capital and profits of the 

business, and must contribute equally 

towards the losses whether of capital or 

otherwise sustained by the firm. 

(2.) The firm must indemnify every partner 

in respect of payments made and personal 

liabilities incurred by him — 

(a.) In the ordinary and proper conduct 

of the business of the firm ; or, 

(b.) In or about anything necessarily 

done for the preservation of the 

business or property of the firm (k). 

(3.) A partner making, for the purpose of the 

partnership, any actual payment or advance 

beyond the amount of capital which he has 

(A) Order XLVI. r. 1b. A charging order under sect. 23 is 
not a " transaction " protected by sect. 49 of the Bankruptcy 
Act, 1883 (now s. 45 of Bankruptcy Act, 1914): Wild v. South- 
wood [1897] 1 Q. B. 317, 66 L. J. Q. B. 166. 

(i) Cp. I. C. A. 253. 

(k) Ex parte Chippendale {German Mining Company's Case) 
(1853) 4 D. M. G. 19, 43 B. E. 415, 102 E. E. 7; Bua-don v. 
Barkus (1862) 4 De G. P. & J. 42, 51, 45 E. E. 1098, 135 R. E. 
19. 25. 

P. 6 
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PartL agreed to subscribe, is entitled to interest 

Sect. 24. at the rate of five per cent, per annum 

from the date of the payment or advance(Z). 

(4.) A partner is not entitled, before the 
ascertainment of profits, to interest on 
the capital subscribed by him. 

(6,) Every partner may take part in the 
management of the partnership business. 

(6.) No partner shall be entitled to remunera- 
tion for acting in the partnership business. 

(7.) No person may be introduced as a 
partner without the consent of all existing 
partners. 

(8.) Any difference arising as to ordinary 
matters connected with the partnership 
business may be decided by a majority of 
the partners, but no change may be made 
in the nature of the partnership business 
without the consent of all existing partners. 

(9.) The partnership books are to be kept at 
the place of business of the partnership 
(or the principal place, if there is more 
than one), and every partner may, when 
he thinks fit, have access to and inspect 
and copy any of them(w). 

(Z) Ex parte Chippendale, last note; Sargood's Claim (1872) 
L. E. 15 Eq. 43; Lindley, 452. 

(to) Greatrex v. Oreatrex (1847) 1 De G. & Sm. 692, 63 
B. E. 1254, 75 E. E. 251, so© the terms of tlio order there; and 
cp. Lindley, 406, 483, and see p. 88, below. Where a firm has 
more than one place of business, it should always bo expressly 
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This section declares the working rules implied by laW Part I. 
in every partnership, except so far as excluded or varied by, Sect. 24. 
the consent of the parties in the particular case. It wiU be 
convenient to comment on the sub-sections separately. 

(1.) As to the presumed equality of shares. 
Equality in sharing profit and loss, independent of the 
shares of original capital contributed by the partners, is the 
only rule applicable in the absence of special agreement. 
The value of a particular member to the firm, derived from 
his skill, experience, or business connexion, may be wholly 
out of proportion to the amount of capital brought in by 
him. The Court, therefore, cannot undertake to apportion 
profits where the partners have not done so themselv*^. 
Equality is equity, not as being absolutely just, but 
because it cannot be known that any particular degi-ee of 
inequality would be more just. 

(2.) As to rights of Pca-tners to indemnity and 
contribution. 
Grenerally speaking, every partner is the agent of the This right is 
firm for the conduct of its business (sect. 5), and as such is ^'^^^d™* 
entitled to indemnity on the ordinary principles of the law 
of agency. But the rights of a partner to contribution go 
beyond this: he may charge the firm with moneys neces- 
sarily expended by him for the preservation or continuance 
of the partnership concern. This right must be carefully 
distinguished from the power of borrowing money on the 
credit of the firm, of which it is altogether independent (n) . 
It arises only where a partner has incurred expense which 
under the circumstances, and having regard to the nature 

provided by the partnership articles which shall be considered 
the principal place of business and where the books are to be 
iept. 

(n) 4 D. M. G. 35, 40, 102 E. E. 14, 18 (1853). 
6 (2) 



84 PARTNERSHIP ACT, 1890. 

Part I. of the business, was absolutely necessary, and the firm has 
Sect. 24. had the benefit of such expense; as where the advances are 
made to meet immediate debts of the firm (which is the 
most frequent case), or to pay the cost of operations with- 
out which the business cannot go on, such as sinking a 
new shaft when the original workings of a mine are 
exhausted (o) . 

The total amount recoverable is not necessarily limited 
by the nominal capital of the partnership, for the expendi- 
ture on existing undertakings cannot be measured by the 
Limit of con- extent of the capital (p). On the other hand, the limit 
may be fixed of contribution may be fixed beforehand by express agree- 
jj^^**^ ment among the members of a firm, and in that case no 
partner can call upon the others to exceed it, however great 
may have been the amount of his own outlay on behalf of 
the firm {q). This has nothing to do with the obligations 
of the partners to third persons, who accordingly remain 
entitled to hold every partner liable for the whole amount 
of the debts of the partnership, unless they have agreed to 
look only to some particular fund. 

This duty imposed on the firm to indemnify any one of 
its members against extraordinary outlays for necessary 
purposes is one of a class of duties quasi ex contractu which 
are recognized by the law of England only very sparingly 
and under special circumstances. It is outside the rules 
of agencyX?"), and has still less to do with trust; real 
analogies are to be fou,nd in salvage and average. 

(o) Bwrdon v. Barhus (1862) 4 D. F. J. 42, 45 E. R. 1098, 
135 E. E. 19; Ex parte Williamson (1869) L. E. 5 Ch. 309, 
813; cp. Lindley, 234, note (c). 

(p) Ex parte Chippendale (1853) 4 D. M. G. at p. 42, 43 
B. R. at p. 423, 102 E. E. 19. 

(g) Worcester Corn Exchange Company (1853) 3 D. M. G. 
180, 43 E. E. 71, 98 E. E. 98. 

(r) The Lord Justice Turner, however, seems to assume an. 
implied authority: 4 D. M. G. 40, 102 E. E. 18. 



:rules as to duties of PARTNEBS. 85 

(5.) As to the Bight of Partners to take part in the ^"* '• 

Sect. 24. 



Although it is the rule, in the absence of special agree- 
ment, that " one partner cannot exclude another from an 
equal management of the caneem"(s), yet it is "per- 
fectly competent," and in practice very common, "for 
partners to agree that the management of the partnership 
affairs shall be confided to one or more of their number 
exclusively of the others " {t); and in that ease the special 
agreement must be observed. 

(6.) Duty of gratuitous diligence in partnership business. 

This rule, like the preceding, may be, and often is, 
departed from by express agreement. The second branch 
of it does not prevent a partner from recovering compensa- 
Uon for the extra trouble thrown upon him by a co-partner 
who has disregarded the first branch by wilful inattention 
to business (m). 

(7 . ) Consent of all required for admission of new Partner. 

This is given by Lord Lindley (a;) as " one of the funda- 
mental principles of partnership law." The reason of it is 
that the contract of partnership is presumed to be founded 
on personal confidence between the partners, and therefore 
not to admit of its rights and duties being transferred as a. 
matter of course to representatives or assignees. A partner Aeeignment 
can indeed assign or mortgage to a stranger his interest in profits. 
the profits of the firm; and it was settled before the Act 

(«) Bowe v. Wood (1822) 2 Jac. & W. at p. 558, 37 B. B. 
at p. 741, 22 E. R. 211. 

(t) Lindley, 362, 363. 

(u) Airey v. Borham (1861) 29 Beav. 620, 54 E. B. 768, 131 
E. E. 736. 

(sb) Lindley, 423; cp. I. 0. A. 253, sub-s. 6. 
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Part I. that the assignee or mortgagee would thereby acquire 
Sect. 84. "a right to payment of what, upon taking the accounts 
of the partnership, might be due to the assignor or mort- 
gagor" (j/). It is now declared by the Act (sect. 31, 
below) that he cannot call on the other partners to account 
with him (as before the Act he probably, though not quite 
certainly, coujld not), and his claim is subject to all their 
existing rights (s). 

Since the Act it seems that the assignment of a partner's 
share does not in any case work a dissolution of itself, or 
give the other partners an absolute right to have the part- 
nership dissolved. Sect. 33, sub-sect. 2, does give that 
right in the event of a partner allowing his share to be 
charged under sect. 23 for his separate debt. But the fact 
of a partner having alienated his share so as to deprive 
himself of substantial interest in the firm would be a 
circumstance for the consideration of the Court in deter- 
mining whether it was j ust and equitable to order a disso- 
lution under sect. 35 (a). 

An unauthorized attempt by one partner to admit a new 
member into the firm, otherwise than by assignment of his 
share, would have at most the effect of creating a suh- 
partnersJiip between himself and the new person; that is, 
there would be as between themselves a partnership in his 
share of the profits of the original firm. But as against 
the original firm itself the new comer would have no rights 
whatever (&). " Qui admittitur socius ei tantum socius est, 
qui admisit; et recte, cum enim societas consensu contra- 
hatur, socius mihi esse non potest, quern ego socium esse 

(y) Lindley, 424; sect. 31, p. 98, below. 

(«) Kelly V. Sutton (1868) L. E. 3 Oh. 703; cp. Whetham v. 
Dmey (1885) 30 Ch. D. 674. 

(o) See liindley, 660. 

(6) Lindley, 69; Brown v. De Tastet (1821) Jac. 284, 37 
E. R. 858, 23 R. R. 69. 
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nolui. Quid ergo si eocius meus eum admisit? ei soli Part I. 
socius £st. Nam socii mei socius meus sooius non est "(c). Sect. 24. 

On the other hand, the interest of all or any of the Shares trana- 
partners may be made assignable or transmissible by agreemeat. 
express agreement; and such agreement may be embodied 
once for all in the original constitution of the partner- 
ship (d). It is quite common in practice for a senior 
partner to reserve the power of introducing one or more 
new partners at any time, or after a certain time, and a 
person duly nominated under such a power acquires rights 
in the partnership property which the Court will specifi- 
cally enforce (e). The persons so introduced are generally 
sons or kinsmen. Often, but not always, they are named 
in the original articles. 

(8.) Power of majority to decide differences. 

There is a somewhat strange lack of positive judicial 
authority on the power of a majority in matters occurring 
in the ordinary conduct of business and not expressly pro- 
vided for. Sir G. Jessel is believed to have intimated in 
one or more unreported cases an opinion that a majority 
of the partners has not any power whatever implied by 
law. But the rule that in such matters the mind of the 
greater number must prevail is universal in modern busi- 
ness practice, and is the undoubted rule of company law. 
The Indian Contract Act had already recognized it, as it 
is now recognized and confirmed by the principal Act. 
Whether the power of a majority be exercised under this 
sub-section or under an express agreement in the partner- 
ship articles, the decision must be arrived at in good faith 
for the interest of the firm as a whole, and every partner 

(c) Ulpian, D. 12, 7, pro socio, 19, 20. 

Id) Lindley, 426. 

(e) Bijme v. Beid [1902] 2 Ch. 735, 71 L. J. Oh. 830, 0. A. 
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Part I, must have an opportunity of being heard (/) . The rule 
Sect. 24. that a change in the nature of the businesa can be made 
only by consent of all the partners {g) is one of the rules 
of partnership law which applies equally to companies;] 
and in that application it is of great importance. " The 
governing body of a corporation that is in fact a trading 
partnership cannot in general use the funds of the com- 
munity for any purpose other than those for which they 
were contributed " Qi). But it would not be relevant here 
to pursue this subject farther. 

(9.) Might to copy hooks. 

A partner's right to make extracts from the books while 
he is a member of the firm does not give him any privilege 
to use those extracts for purposes hostile or injurious to 
the firm after he has ceased to be a partner (i). But he 
may employ an unobjectionable agent to inspect the books, 
the agent undertaking not to misuse the information thus 
acquired (fc). 

Power to 26. No majority of the partners can expel 

partaer. any partner unless a power to do so has been 

(/) Const V. Harris (1824) T. & B. 496, 518, 525, 37 E. E. 
1191, 24 R. E. 108, 126, 132; Blisset v. Daniel (1853) 10 Ha. 
493, 522, 527, 68 B. E. 1022, 90 E. E. 454, 477, 481. 

(sr) Natusch v. Irving (1824) 2 Coop. t. Oott. 358, 76 E. E. 
54, Lindley, 5th ed. 316 (and see 8th ed. 380); Const v. Harris 
(1824) T. & E. at p. 517, 37 E. B. at p. 1199, 24 E. B. 126; 
I. C. A. 253, sub-s. 5. As to place, Clements v. Norris (1878) 
8 Ch. Div. 129, 47 L. J. Ch. 546, which shows that one partner 
cannot without the consent of the others even renew an expired 
lease of premises where partnei-ship works have already been 
carried on. 

{h) Wickens, V.-O., in Pickering v. Stephenson (1872) L. E. 
14 Eq. 322, 340, 41 L. J. Ch. 493. 

(i) Trego v. Hunt [1896] A. 0. 7, 26, per Lord Davey. 

(k) Sevan v. Webb [1901] 2 Ch. 59, 70 L. J. Oh. 536, 0. A. 
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conferred by express agreement (l) between the ^"* >■ 
partners. ^*''*- **■ 

Under this section, which affirms the law as it stood, a 
majority not only must not but can not expel any partner 
without a power expressly conferred. An attempt to expel, 
a partner without such power, or without complying] with 
the conditions of good faith applicable to all powers of 
majorities, as mentioned under sub-sect. 8 of sect. 24 (m), 
is merely void and of no effect. A partner so dealt with 
has, therefore, no cause of action for damages (w), for he 
is still a partner and has suffered no more loss in contem- 
plation of law than if the majority had purported to pass a 
criminal sentence on him, or to deprive him of his rights 
in any other obviously unauthorized way. His proper 
remedy is to claim reinstatement in his rights as a part- 
ner (o). In ordinary cases of expulsion the conditions of 
good faith include a reasonable preliminary warning and 
opportunity of explanation (p). An express provision 
<lispensing the majority from giving reasons does not 
<iispense them from the duty of acting in good faith (o). 

In one case {q) an attempt was made, but without suc- 
cess, to extend this rule by analogy to the case of a clause 

(l) jPor the construction of erpulsioa clauses with reference 
to specified grounds of expulsion, see Carmichael v. Evans [1904] 
1 Ch. 486, 73 L. J. Ch. 329. 

(to) See also Steuart v. Gladstone (1879) 10 Ch. Div. 626, 650. 

(») Wood v. Wood (1874) L. E. 9 Ex. 190, 43 L. J. Ex. 190. 
Jn this case the association in question was not really a partner- 
ship, though spoken of as such: but for this purpose the principle 
is the same. 

(o) Blisset V. Daniel (1853) 10 Ha. 493, 68 B. E. 1022, 90 
JB. E. 454. 

(p) Barnes v. Youngs [1898] 1 Ch. 414, 67 L. J. Oh. 263; 
but the dicta go too far as to express powers providing for a 
special procedure: see Green v. Howell, note (r), next page. 

(g) Bussell v. Bussell (1880) 14 Ch. D. 471, 49 L. J. Oh. 268. 



d PABTNEBSHIP ACT, 1890. 

Part I. in partnership articles expressly empowering one of the 
Sect. as. partners to determine the partnership by notice if he were 
dissatisfied with the condact or results of the business. 
It was held that this was not analogous to an expulsion, 
and that, the partner in question being the sole judge of 
his own dissatisfaction, the power could be exercised at his 
absolute will and pleasure. Similarly, where express 
power is given to determine the partnership by notice for 
breach of the articles, with provision for arbitration if 
required, the notice need not specify the breaches com- 
plained of (r) . 

26. — (1.3 Where no fixed term has been 
agreed upon for the duration of the partnership, 
any partner may determine the partnership at 
any time on giving notice of his intention sa 
to do to all the other partners. 

(2.) Where the partnership has originally 
been constituted by deed, a notice in writing,^ 
signed by the partner giving it, shall be suffi- 
cient for this purpose. 

Compare sect. 32, p. 99, below. An agreement that 
partnership shall be determined " by mutual arrangement 
only" is not affected by the present section, but creates a 
sufficient "fixed term," namely the joint lives of th& 
partners (s). 

There was formerly some doubt whether, in the case of 
a partnership constituted by deed, and being or having 
become by expiration of the term provided for (see next 
section) a partnersliip at will, a notice of dissolution ought 

(r) Oreen v. Howell [1910] 1 Oh. 495, 79 L. J. Oh. 549, 0. A. 
{«) Moss V. ElpUch [1910] 1 K. B. 846, 79 L. J. K. B. 631^ 
0. A. We adopt the reason given by Fletcher Moulton, L.J. 
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not likewise to be under seal. By the present enactment Part I. 
the tetter, and certainly more convenient, opinion (t) is s»ot. 36. 
established. On principle it would seem that no real 
objection arises from the rule that covenajits entered into 
by deed can be released only by deed. For aU the agree- 
ments in a partnership contract, whether by deed or with- 
out deed, are conditional on the continuance of the relation 
of partnership, save so far as they expressly or by neces- 
sary implication have regard to things to be done after 
dissolution. By a dissolution, therefore, they are not 
released, but determined. Similarly, a tenant at will 
might enter into covenants without prejudice to the 
lessor's right to determine the tenancy by parol. 

27. — (1.) Where a partnership entered into where part- 
for a fixed term is continued after the term temi^otm- 
has expired, and without any express new continna^' 
agreement, the rights and duties of the partners p^J^^™^ 
remain the same as they were at the expiration 
of the term, so far as is consistent with the 
incidents of a partnership at will («). 

(2.) A continuance of the business by the 
partners or such of them as habitually acted 
therein during the term, without any settle- 
ment or liquidation of the partnership affairs, 
is presumed to be a continuance of the part- 
nership (z). 



(0 Liiidley, 644. 
(m) Cp. I. 0. A. 256. 

(x) Parsons v. Haywa/rd (1862) 4 D. F. J. 474, 45 E. E. 1267, 
135 E. E. 249. 
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^"* ^- Illustrations. 

Sect. 87. 1. A clause in partnership articles entered into between 

A. and B. for a fixed term provides that "in ease either of 
the said partners shall depart this life during the said co- 
partnership term," the surviving partner shall purchase his 
share at a fixed value. A. and B. continue their business in 
partnership after the expiration of the term. This clause 
is stiU applicable on the death of either of them («/). 

2. Articles for a partnership for one year contain an arbi- 
tration clause, and the partnership is continued beyond the 
year. The arbitration clause is still binding (s). 

3. A. and B. are partners for seven years, A. taking no 
active part in the business. After the end of the seven years 

B. continues the business in the name, on the premises, and 
■with the property of the firm, and without coming to an 
account. The partnership is not dissolved, and A. is entitled 
to participate on the terms of the original agreement in the 
profits thus made by B. (a). 

4. Partnership articles provide that a partner wishing to 
retire shall give notice of his intention a certain time before- 
hand. If the partnership is continued beyond the original 
term, this provision does not hold good, as not being con- 
sistent with a partnership at will (b). 

3. A. and B. enter into partnership for seven years, under 
articles which empower either partner, if the other neglects 

(2^) Essex V. Essex (1855) 20 Beav. 442, 52 E. E. 674; Cox v. 
WillougUy (1880) 13 Ch. D. 863, 49 L. J. Ch. 237. Cookson 
v. Cookson (1837) 8 Sim. 529, 59 E. E. 210, must be considered 
as not being law on the subject. Yates v. Finn (1880) 13 Ch. D. 
839, does not break the current of authority, for the opinion there 
reported incidentally (the case being mainly on other points) 
on a more or less similar clause turns out to have been justified 
by the presence of special stipulations not applicable to a part- 
nership at will. See Daw v. Herring [1892] 1 Ch. 284, 289. 

(«) Gillett V. Thornton (1875) L. E. 19 Eq. 599, 44 L. J. 
Oh. 398. 

(o) Parsonay. Hayward (1862) 4 D. F. J. 474, 45 E. E. 1267, 
135 E. E. 249. i 

(6) Featheratonhaugh v. Fenmck (1810) 17 Ves. at p. 307, 
34 E. E. 115, 11 E. E. at p. 81. 
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the business, to dissolve the partnership by notice, and pur- Part I. 
chase his share at a valuation. They continue in partnership geot. 27. 
after the seven years. This power of dissolution on special 
terms can no longer be exercised, as either party may now 
dissolve the partnership at will (c). 

The same rule has been substantially acted upon in Where 
the case of a business being continued by the surviving ynuedby 

partners after the death of a member of the original surviving 
^ ° partners. 

firm {d) ; the Court inferred as a fact from their conduct 
that the business was continued on the old terms; but it 
is probably safe to assume that here also, if there were 
nothing more than a want of evidence to the contrary, a 
continuance on the old terms would be presumed. 

In the Scottish appeal of Neilson v. Mossend Iron 
Co. (e) the House of Lords held that a clause providing for 
the optional retirement of any partner on special terms 
"three months before the termination of this contract," 
was not applicable to the pa,rtnership as continued after the 
expiration of the original term. But this decision was on 
the construction of "a strangely and singularly worded 
article" (per Lord Selborne, at p. 304). Lord Watson 
affirmed the general rule that "when the members of a 
mercantile firm continue to trade as pa,rtners after the 
expiry of their original contract without making any new 
agreement, that contract is held in law to be prolonged or 
renewed by tacit consent, or, as it is termed in the law of 
Scotland, by 'tacit relocation.' The rule obtains in the 
case of many contracts besides that of partnership; and 
its legal effect is that all the stipulations and conditions of 
the original contract remain in force, in so far as these 

(c) Clark V. L^ach (1862) 32 Beav. 14, 1 D. J. S. 409, 55 
E. E. 6, 137 E. E. 247; see the M.E.'s judgment, 32 Beav. 21. 

{d) King v. Chuck (1853) 17 Beav. 325, 51 E. E. 1059, 99 
E. E. 169. 

(e) 11 App. Ca. 298 (1886). 



94 PAMTNEESHIP ACT, 1890. 

Part I. are not incoasistent with any implied term of the renewed 
Sect. 27. contract." In this case, however, time was of the essence 
of the condition (pp. 308, 311). 

In a later case (/) it was held that a clause giving one 
partner an option of buying the other's share within three 
months " after the expiration or determination of the part- 
nership by effluxion of time" did apply to the partnership 
as continued after the expiration of the original term, and 
that Neilson v. Mos&end Iron Co. really confirmed the 
previous authorities. 

Duty of 28. Partners are bound to render true 

partners to 

render accounts and full information of all things 

affecting the partnership to any partner or nis 
legal representatives (^). 

Where written partnership articles are entered into, a 
clause to this effect is almost always inserted. There is 
no doubt, however, that the obligation of uberrima fides is 
incidental to the nature of the partnership contract, and 
the only object of expressing it on these occasions is to 
remind the partners of the duties imposed on them by the 
general law. The same remark applies to several other 
things which are usually expressed in such instruments. 
The practice is not altogether consistent with the general 
principles of conveyancing, but appears in this case to 
have been reasonable and useful. Since the Act it may 
perhaps be safely dispensed with. 

(/) Daw V. Herring [1892] 1 Ch. 284, 61 L. J. Ch. 5 
(Stirling, J.). 

{g) Cp. I. 0. A. 257, which reads " to carry on the business 
of the partnership for the greatest common advantage, to be just 
and faithful to each other, and to render," &o. As to the duty 
■of full disclosure between partners, see Law v. Law [1905] 1 Ch. 
140, 74 L. J. Ch. 169, C. A. A deliberate election to waive 
inquiry may be binding in this as in other cases: Ihid. 
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29. — (1). Every partner must account to the Part i. 
firm for any benefit derived by him without the sect. 29. 
consent of the other pai-tners from any trans- aMUW ^ 
action concerning the partnership, or from any ^^^^ *°' 
use by him of the partnership property name or profits- 
business connection (A). 

(2. ) This section applies also to transactions 
undertaken after a partnership has been dis- 
solved by the death of a partner, and before 
the affairs thereof have been completely wound 
up, either by any surviving partner or by the 
representatives of the deceased partner. 

Illustrations. 

1. A., B. and C. are partners in trade. C, without the 
knowle<]^e of A. and B., obtains for his sole benefit a 
renewal of the lease of the house in which the partnership 
business is carried on. A. and B. may at their own option 
treat the renewed lease as partnership property (i) . 

It would [probably] make no difference if C. had given 
notice to A. and B. that he intended to apply for a renewal 
of the lease for his own exclusive benefit (fc). 

2. A., B., C. and D. are partners in the business of sugar 
refiners. C. is the managing partner, and also does business 
separately, with the consent of the others, as a sugar dealer. 
He buys sugar in his separate business, and sells it to the 
firm at a profit at the fair market price of the day, but 

(A) Op. I. 0. A. 258'. Per Lipdley, L.J., Aas v. Benham 
[1891] 2 Oh. 244, 255 (in an action brought before the com- 
menoement of the Act). 

(i) Feather stonhau.gh v. Fenwick (1810) 17 Ves. 298, 34 E. E. 
115, 11 E. E. 77; I. C. A. 258, lUust. o. 

(k) Glegg v. Edmondson (1857) 8 D. M. G. 787, 807, 44 E. E. 
593, 114 E. E. 336, 346. The rule does not apply to the purchase 
of the reversion on a lease not renewable by custom or contract: 
B&oan V. Well [1905] 1 Ch. 620, 74 L. J. Oh. 300. 
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Part I. -without letting the other partners know that the sugar is his. 
g . -- The firm is entitled to the profit made on every such sale (I) . 

3. A., B. and C. acquire the lease of certain works for the 
purposes of a business carried on by them in partnership, 
A. conducting the transaction with the former lessees on 
behalf of the firm. The former lessees, being anxious to 
find a responsible assignee and get the "works ofE their hands, 
pay a premium to A. A. must account to his partners for 
the money thus received (m) . 

4. One of two partners in a firm which held leaseholds for 
the purposes of the business dies. The lease expires before 
the affairs of the firm are completely wound up, and the sur- 
viving partner renews it. The renewed lease is partnership 
property (w). 

5. A member of a firm agrees to take a lease in his own 
name, but in fact for partnership purposes, and dies before 
the lease is executed. His representatives cannot deal with 
the lease without the consent of the surviving partners (o). 

Parallel rule The general principle is one of those which the law of 
partnership takes from agency, considering each partner as 
agent for the firm; or it is perhaps better to say that it is 
established in both these branches of the law on similar 
grounds. The rule that an agent must not deal on his 
own account or make any undisclosed profit for himself in 
the business of his agency is a stringent and universal 
one(p). 

(0 Bentley v. Craven (1853) 18 Beav. 75, 52 E. E. 29, 104 
E. E. 373. ' 

(jm) Fawcetty. WhiteJwu.se (1829) 1 Euss. & M. 132, 39 E. E. 
51, 32 E. E. 163. 

(m) Clements v. Hall (1857) 2 De G. & J. 173, 186, 44 E. E. 
954, 119 E. E. 74, 81. The surviving partner is sometimos called 
a trustee or quasi trustee of the partnership property. But this 
use of the term is at least doubtful; see Ijord Westbuiy's remarks 
in Knox v. Gye (1871-2) L. E. 5 H. L. at p. 675. 

(o) Alder v. Fouracre (1818) 3 Swonst. 489, 36 E. E. 947, 
19 E. E. 256. 

{p) Story on Agency, §§ 210, 211. 
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30. If a partner, without the consent of the garti. 
other partners, carries on any business of the sect. so. 
same nature as and competing with that of the pa",^* not 
firm, he must account for and pay over to the J^t^^^ 
firm all profits made by him in that business (q). 

This is an elementary rule analogous to the last. It 
follows that no partner can, without the consent of the 
rest, be a member of another firm carrying on the like 
business in the same field of competition; and if that 
consent is given, he is limited by its terms. And if special 
knowledge is acquired by him as a member of the one 
firm, he must not use it for the benefit of the other and 
to the prejudice of the first. And this equally holds if 
several members, or even all the members but one, are 
common to both firms. 

If A., B., C. and D. are the proprietors of a morning 
newspaper, and A., B. and C. the proprietors of an 
evening newspaper for which the types and plant of the 
morning paper are used by agreement, D. may restrain 
A., B. and C. from first publishing in A., B. and C.'s 
evening paper intelligence obtained by the agency of the 
morning paper, and at the expense of the firm of A., B., 
C. and D. (r). But this rule is not extended to a really 
different business, though the same knowledge and infor- 
mation may be useful in both (s) . 

An express covenant in partnership articles not to 
" engage in any trade or business except upon the account 
and for the benefit of the partnership," has been held to 

(?) Cp. I. 0. A. 259. Per Lindley, L.J. [1891] 2 Oh. at 
p. 255. 

(r) G-lasdnffton v. Thwaites (1822-3) 1 Sim. & St. 124, 57 
E. E. 50, 24 E. E. 153. 

(s) Aas v. Benham [1891] 2 Oh. 244, 0. A.; Trimble v. Gold- 
berg [1906] A. 0. 494, 75 L. J. P. 0. 92. 

P. 7 
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P»rt 1. add nothing to the duty already imposed by law. It does 
' Sect. 30. not entitle the firm to an account of profits against a 
partner who has engaged in an independent trade not 
within the scope of the partnership business, and who 
derives no advantage in it from his position as a partner 
or by the use of any property of the firm {t). 

Bi^htBof 31 _ — (1,) An assignment by any partner of 

"••areiii his share in the partnership, either absolute 

partnersliip. 

or by way of mortgage or redeemable charge, 
does not, as against the other partners, entitle 
the assignee, during the continuance of the 
partnership, to interfere in the management 
or administration of the partnership business 
or affairs, or to require any accounts of the 
partnership transactions, or to inspect the part- 
nership books, but entitles the assignee only 
to receive the share of profits to which the 
assigning partner would otherwise be entitled, 
and the assignee must accept the account of 
profits agreed to by the partners. 

(2.) In case of a dissolution of the partner- 
ship, whether as respects all the partners or as 
respects the assigning partner, the assignee is 
entitled to receive the share of the partnership 
assets to which the assigning partner is entitled 
as between himself and the other partners, and, 
for the purpose of ascertaining that share, to 
an account as from the date of the dissolution. 



(t) Dean v. MacDowell (1877-8) 8 Ch. D. 345. 47 L. J. Oh. 
537, explained and followed in Aas v. Benham [1891] 2 Ch 244 
0. A. , " ' 
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This section may be said to declare existing law, though Part I. 



one or two details were perhaps not covered by authority. sect. 31. 
5ee the commentary on sect. 24, sub-sect. 7, above. 

As between assignor and assignee, the purchaser must 
indemnify the vendor against the partnership liabili- 
ties (w) ; and he must accept, as included in " management 
and administration," any agreement made in good faith 
"between the partners for payment of salary to any of them 
for services rendered to the firm {x) . But he is entitled 
to the vendor's actual share, ajid is not bound by ajiy 
agreement between the partners for valuing and dealing 
•with it («/), nor by any account taken in an arbitration 
between them; his right to a judicial account is therefore 
not affected by an arbitration clause in the articles (z). 

Dissolution of Partnership and its Consequences. 

32. Subject to any agreement between the Dissoiutioii 
partners (a), a partnership is dissolved — or notice, 

(a.) If entered into for a fixed term, by the 

expiration of that term : 
(b.) If entered into for a single adventure 

or undertaking, by the termination of that 

adventure or undertaking : 
(c.) If entered into for an undefined time, 

by any partner giving notice to the other 

or others of his intention to dissolve the 

partnership. 

(m) Dodson V. Downey [1901] 2 Cli. 620, 70 L. J. Oh.. 854. 
{x) Garwood's tr. [1903] 1 Oh. 236, 72 L. J. Oh. 208. 
(y) Watts V. DriscoU [1901] 1 Oh. 295, 70 L. J. Oh. 157, 0. A. 
(z) Bonnin v. Neame [1910] 1 Oh. 732, 79 L. J. Oh. 388. 
(o) See Moss v. ElpMok [1910] 1 K. B. 846, 79 L. J. K. B. 
€31, 0. A., and commentary on sect. 26, abova. 

7 (2) 
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In the last-mentioned case the partnership i& 
dissolved as from the date mentioned in the 
notice as the date of dissolution, or, if no- 
date is so mentioned, as from the date of the- 
communication of the notice. 

" Where no term is expressly limited for its duration^ 
and there is nothing in the contract to fix it, the partner- 
ship may be terminated at a moment's notice by either 
party. By that notice the partnership is dissolved to this 
extent, that the Court will compel the parties to act as 
partners in a partnership existing only for the purpose of 
winding up the affairs" (6). 

The dissolution takes place as from the date of the- 
notice (c), and without regard to the state of mind of the 
partner to whom the notice is given. Insanity on his part 
does not make it less effectual (d) . Of insanity as a special 
ground of dissolution when the partnership is not at wiE 
we shall speak presently. A valid notice of dissolution 
once given cannot be withdra-nn except by consent of all 
the partners (e) . 

Where a partnership has been entered into for a fixed 
term, the partnership is at the end of that term dissolved 
" by effluxion of time " without any further act or notice. 
except in cases provided for in sect. 27, above. 

33. — (1.) Subject to any agreement between 
the partners, every partnership is dissolved 

(5) Crawsliay v. Maule (1818) 1 Swanst. at p. 508, 36 E. R. 
433, 18 E. R. at p. 132. 

(c) Mellersh v. Keen (1859) 27 Beav. 236, 54 E. R. 92. 

(d) Jones v. Lloyd (1874) 122 E. E. 390, L. E. 18 Eq. 265, 
43 L. J. Oh. 826. 

(c) Jones V. Lloyd (1874) L. R. 18 Eq. at p. 271. 
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as regards all the partners by the death or Part i. 
banki'uptcy of any partner (/). ssct. 33. 

(2.) A partnership ma}', at the option of the 
other partners, be dissolved if any partner 
suffers his share of the partnership property 
to be charged under this Act for his separate 
debt (5-). 

34. A partnership is in CA'-ery case dissolved pis?°i°t'°" 

... by illegality 

by the happening of any event which makes it of partner- 
unlawful for the business of the firm to be 
carried on or for the members of the firm to 
carry it on in partnership (7^). 



(/) Before January 1, 1883, if a female partner married with- 
out settling her share in the partnership to her separate use, the 
partnership was dissolved (but see Ashiuorth v. Outram (1877) 
5 Oh. Div. 923). Me Childs (1874) L. E. 9 Oh. 508, 43 L,. J. 
-Bky. 89, shows that, for administrative purposes at least, a wife 
entitled for her separate use to a share of the profits of her 
husband's business may be considered as his partner. The 
Married Women's Property Act, 1882 (45 & 46 Vict. c. 75), 
ss. 1, 2, seems to make it clear that the marriage of a female 
j)artner would not now dissolve the partnership, and the amend- 
ing Act of 1893 (56 Si 57 Vict. c. 63) seems rather to confirm 
this. It is possible, however, that in some cases the marriage 
jnight bo held a " just and equitable " cause for judicial die- 
isolution under sect. 35 (/): see Lindley, 659. The case of 
outlawry appears to be purposely passed over by the present Act 
as having no practical importance. 

{g) See sect. 23, p. 78, above. 

(A) Cp. I. 0. A. 255. An alien partner who has become an. 
enemy may nevertheless be joined as a formal co-plaintiff in an 
action brought here during the war for purposes of winding up 
the firm's affairs; the rule disabling alien enemies from suing 
in our Courts does not extend to such a case: Rodriguez v. Speyer 
[1919] A. C. 59, 88 L. J. K. B. 147, with much diffei-ence of 
opinions. 
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Illustrations. 

1. A. and B. charter a ship to g'O to a foreign port aii(E 
receive a cargo oa their joint adventure. War breaks out 
between England and the country where the port is situated 
before the ship arrives at the port, and continues until after 
the time appointed for loading. The partnership between 
A. and B. is dissolved (i). 

2. A. is a partner with ten other persons in a certain 
business. An Act is passed which makes it unlawful for 
more than ten persons to carry on that business in partner- 
ship. The partnership of which A. was a member is dis- 
solved. 

3. A., an Englishman, and domiciled in England, is a. 
partner with B., a domiciled foreigner. War breaks out 
between England and the country of B.'s domicU. The 
partnership between A. and B. is dissolved (fc). ["Domi- 
ciled " is not quite the right expression according to recent" 
authority. See below. J 

(i) See Esposito v. Bowden (1857) 7 E. & B. 763, 27 L. J^ 
Q. B. 17, 119 E. E. 1430, 110 E. E. 822. 

(&) Qriswold v. Waddington (1818) (Supreme Court, New 
York), 15 Johns. 57; 16 ih. 438. The suggestion that partner- 
ship, like other subsisting contracts between subjects of the 
hostile States, is only suspended does not seem tenable: see the 
judgment of the Court of Criminal Appeal in B. v. Kupfer 
[1915] 2 K. B. 321, 338, 84 L. J. K. B. 1021. Note, however, 
that the resumption of business on the old terms at the end o£ 
the war would probably be held without difificiilty to be a re- 
constitution of the paitnership. There is no reason for extend- 
ing this rule by analogy to the position of an enemy shareholder 
in a British company, .though his right to receive or recover 
dividends is suspended: Schuster, op. dt. 25. On the other 
hand, it would clearly apply to a limited partnership: Act of 
1907, s. 7, p. 220, below. Where the English partner in the 
dissolved firm continued the business here, the H. L. held that 
he was not entitled to take the enemy partner's share at a. 
valuation, but must account for the profits made after dis- 
solution by the use of that partner's capital in England: Steven- 
son V. Carionnagen-lndmtrie [1918] A. C. 239, 87 L. J. K. B. 
416. 
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The war of 1914^-1918 brought these matters into pro- Part I. 
minence. Commercial relations involving subjects of a Sect. 34. 
State which has become hostile, or persons carrying on Effoota of 
their business in the territory of such a State, had to be 
considered in the light of two quite distinct rules of the 
Common Law, one as to personal disqualification, the 
other as to trading with enemies. There was considerable 
doubt as to several points until the full Court of Appeal 
dealt with a group of cases early in 1915 (T). The results 
of that considered judgment are as follows: — 

The term " alien enemy " includes persons of any, 
nationality voluntarily resident in a hostile country. 

But it does not include, for the purpose of the common 
law rules, a subject of an enemy State resident within 
the realm with the licence of the Crown; and registration 
of an alien under the Aliens Kegistration Act, 1914, and 
the Aliens Restriction Order made in pursuance of the 
Act, operates to confer such a licence (m) . 

Otherwise the general and ancient rule is that an alien 
enemy cannot sue in the King's Court (n), but he can be 
sued, may be heard in defence, and, if so advised, can 
appeal. The practical difficulties of substituted service 
on an enemy defendant outside the jurisdiction, with which 
the Court also dealt, are beyond our scope here. 

It is conceived that transactions with a foreign company 
having a seat of business in England are governed by the 
same rules as transactions with an individual alien. A 
company registered and having its place of business in a 



(l) Porter v. Frevdenherg, &c. [1915] 1 K. B. 857, 84 L. J. 
E. B. 1001. 

(m) Princess Thmn and Taxis v. Moffitt [1915] 1 Oh. 58, 84 
L. J. Ch. 220, approved by the 0. A. in Porter v. Freudenberg. 

(ra) A much discussed article in the Kague Conventions of 
1907 (IV. 23 h) is held not to bear on this point. And see 
notj (A), p. 101, above. 
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r»rt I. hostile country is treated in our Prize Courts as an enemy, 
Sect. 34. without regard to the nationality of its shaxeholders (o). 

The rule as to dissolution of partnership as regards any 
partner who is an alien enemy is not affected, except as 
to the definition of enemy character. If all the partners 
in a firm trading here were enemy aliens, every one of 
them would have to register separately. 

The judgment of the Court of Appeal ohviously does 
not afiect any special restrictions imposed hy statute or 
statutory orders on enemy subjects resident here by licence. 

Inasmuch as a body corporate may be a partner, it is 
proper to note here that the friendly or hostile character 
of such a body is not conclusively determined by the place 
of its registration and its official seat, nor by the nation- 
ality of its members or the majority of them. A company 
incorporated and registered here may be an enemy if it 
carries on business in an enemy country, or if its business 
is under the control of persons resident in an enemy 
country or adhering to or controlled by enemies; on 
which last question the prevailing character of the share- 
holders is material though not conclusive (p). 

Dissolution 35. On application by a partner the Court 

^ ° ° ■ may decree a dissolution of the partnership in 
any of the following cases : 

(a.) When a partner is found lunatic by 
inquisition {q), or in Scotland by cognition, 

(o) The Roumcmum [1915] P. 26, affirmed [1916] 1 A. 0. 
124, 85 L. J. P. C. 33. 

(p) Daimler Co.'s Case [1916] 2 A. 0. 307, 85 L. J. K. B. 
1333; see especially tie opinion jointly prepared by Lord Parker 
and Lord Sumner. 

(g) By sect. 119 of the Lunacy Act, 1890 (53 Vict. c. 5), 
which from May 1, 1890 (see sect. 3), repeals and supersedes 
the Lunacy Eegulation Act, 1853, "where a person being a 
Jmember of a partnership becomes lunatic, the judge may, by 
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or is shown to the satisfaction of the Court Pagti. 
to be of permanently unsound mind, in Sect. 36. 
either of which cases the application may 
be made as well on behalf of that partner 
by his committee or next friend or person 
having title to intervene as by any other 
partner (r) : 

[b.) When a partner, other than the partner 
suing, becomes in any other way perma- 
nently incapable of performing his part of 
the particular contract (s) : 

(e.) When a partner, other than the partner 
suing, has been guilty of such conduct as, 
in the opinion of the Court, regard being 
had to the nature of the business, is calcu- 

order, dissolve the partnership " (for the jurisdiction of a judge 
in lunacy, see sect. 108: it is exerciseable by any one or more of 
the Lord Chancellor and such judges of the Supreme Court as 
may be appointed by sign manual). 

The committee of the estate can be authorized and required 
under the general powers of sects. 120, 124, to do or concur in all 
acts rendered necessary. The powers of this part of the Act 
are not confined to lunatics so found by inquisition: for the other 
categories, see sect. 116. 

(r) Lindley, 650—654; Jones v. Noy (1833) 2 M. & K. 125, 
39 E. E. 892, 39 E. E. 160; Anon. (1855-6) 2 K. & J. 441, 42 
E. E. 857, 110 E. E. 308; Leaf v. Coles (1851) 1 D. M.G. 171, 
69 E. E. 517, 613, 91 E. E. 62. It is well settled that lunacy 
does not of iteelf work a dissolution. Pending an action for 
dissolution on this ground, the Court can grant an injunction to 
restrain the defendant from interfering in the partnership busi- 
ness: J. V. S. [1894] 3 Ch. 72, 63 L. J.Ch. 615. But the Court 
will not make a decree for dissolution retrospective: Beech v. 
Frolich (1839) 1 Ph. 172, 41 E. E. 597, 65 E. E. 363. 

(s) Whitwell V. Arthur (1865) 35 Boav. 140, 55 E. E. 848, 
147 E. E. 73. 
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lated to prejudicially afPect the carrying 
on of the business {t) : 

{d.) When a partner, other than the partner 
suing, wilfully or persistently commits a 
breach of the partnership agreement, or 
otherwise so conducts himself in matters 
relating to the partnership business that it 
is not reasonably practicable for the other 
partner or partners to carry on the business 
in partnership with him (m) : 

(e) When the business of the partnership 
can only be carried on at a loss {x) : 

(/) Whenever in any case circumstances 
have arisen which, in the opinion of the 
Court, render it just and equitable that 
the partnership be dissolved {y). 

It might be difficult to find a reported decision precisely 
in point on every part of this section. There is no doubt, 
however, that the enactment correctly represents the 
modern practice of the Chancery Division. 

It is to be observed that the right of having the partner- 
ship dissolved in the case of one partner becoming insane 
is not confined to his fellow-partners. A dissolution may 
be sought and obtained on behalf of the lunatic partner 

it) Essell V. Hayward (1860) 30 Beav. 158, 54 E. E. 849, 132 
E. E. 222. 

(m) Harrison v. Tennartt (1856) 21 Beav. 482, 52 E. E. 945, 

111 E. E. 175. 

(x) Jennings v. Baddeley (1856) 3 K. & J. 78, 69 E. E. 1029, 

112 E. E. 42; and see per Cotton, L.J., 13 Oh. Div. at p. 65. 
(y) As to the construction of an express provision for dis- 

eolution on the ground of " professional misconduct," Clifford v. 
Timms [1907] 2 Ch. 233, 76 L. J. Cli. 627, C. A. 
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himself; and this may be done either by his committee in Part I. 
lunacy under the Lunacy Act, or, where he has not been Sect 36. 
found lunatic by inquisition, by an action brought in his 
name in the Chancery Division by another person as his 
next friend. In the latter case, the Court may, if it thinks 
fit, direct an application to be made in Lunacy before 
finally disposing of the cause (z). But the enlarged 
powers given to the judge in Lunacy by sect. 116 of the 
Lunacy Act, 1890, may now make it unnecessary and 
undesirable to resort to the Chancery Division. 

It is rather difficult to fix the point at which acts of ai What con- 
partner tending to shake the credit of the firm and the partner is 
other partner's confidence in him become sufiicient ground li^o^uyj^ 
for demanding a dissolution. The fact that a particular 
partner's continuance in the firm is injurious to its credit 
and custom is not of itself ground for a dissolution where 
it cannot be imputed to that partner's own wilful miscon- 
duct. In a case where one partner had been insane for a 
time, and while insane had attempted suicide, this was held 
not to be a cause for dissolution, although it was strongly 
urged that the credit of the firm could not be preserved if 
he remained in it (a) . On the other hand, conduct of a 
partner in the business carried on by the firm and its 
predecessors, though not in the actual business of the exist- 
ing firm, which was calculated to destroy mutual confidence 
among the partners, has been held sufiicient ground for 
a dissolution (&). 

Actual malversation of one partner in the partnership 
affairs, such as failing to account for sums received (c), is 

(z) Jones V. Lloyd (1874) L. E. 18 Eq. 265, 43 L. J. Oh. 826. 

(o) Anon. (1855-6) 2 K. & J. 441, 452, 69 B. E. 855, 110 
E. E. 308, 315. iQu. is this now the law ? 

(6) Harrison v. Tennant (1856) 21 Beav. 482, 52 E. E. 945, 
111 E. E. 175. 

(c) Ckeesman v. Price (1885) 35 Beav. 142, 55 E. R. 819, 
147 E. E. 74. 
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Part I. ground for a dissolution; so is a state of hostility between 
Sect 35. the partners which has become chronic and renders mutual 
confidence impossible, as Avhere they have habitually 
charged one another {d), or one partner has habitually 
charged another (e), with gross misconduct in the partner- 
ship affairs. 

In Atwood V. Maude (/) Lord Cairns said: — 

" It is evident . . . that in every partnership . . .such 
a state of feeling may arise and exist between the partners 
as to render it impossible that the partnership can continue 
with advantage to either;" and he added that, when it ia 
admitted that this state of feeling does in fact exist, it 
becomes immaterial by whom a judicial dissolution of the 
partnership is sought. If this dictum had been accepted 
to its full extent, in the absence of positive authority, 
clause {d) of the section now under consideration might, 
perhaps, have assumed a broader and simpler form. The 
Act, however, is clearly intended to confirm the existing 
practice of the Court, and wider language might have been 
taken to confer some new power. 

Dissolution by order of the Court takes effect as from 
the date of the judgment, unless ordered on the ground 
of a specific breach of duty giving the other member or 
members a right to dissolve the partnership, in which case 
alone it may relate back to that event {g). 

An arbitration clause including all matters in difference 
empowers the arbitrator to decide whether the partnership 
shall be dissolved and to award a dissolution {h). 

{d) Baxter v. West (1860) 1 Dr. & Sm. 173, 62 E. E. 344, 
127 E. E. 64. 

(e) Watney v. Wells (1861) 30 Beav. 56, 54 E. E. 810, 132 
E. E. 182; Leary v. Shout (1864) 33 Beav. 582. 

(/) L. E. 3 Ch. ^t p. 373 (1868). 

ig) Lyon y. Tweddell (1881) 17 Ch. Div. 529, 50 L. J. Ch. 
671. 

{h) Tawdrey v. Simpson [iS9C] 1 Ch. 103, Go L. J. Ch. 069. 
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36. — (1.) Where a person deals with a firm Parti, 
after a change in its constitution he is entitled seot. 36. 
to treat all apparent members of the old firm ^f^'ons deal- 
as still being members of the firm until he has 3inst''a^ 
notice of the change (i ). p^^^/^ "^^ 

(2.) An advertisement in the London Gazette 
as to a firm whose principal place of business is 
in England or Wales, in the Edinburgh Gazette 
as to a firm whose principal place of business is. 
in Scotland, and in the Dublin Gazette as to a, 
firm whose principal place of business is in 
Ireland, shall be notice as to persons who had 
not dealings with the firm before the date of the 
dissolution or change so advertised. 

(3.) The estate of a partner who dies, or who 
becomes bankrupt, or of a partner who, not 
having been known to the person dealing with 
the firm to be a partner, retires from the firm, 
is not liable for partnership debts contracted 
after the date of the death, bankruptcy, or 
retirement respectively (/f ). 

Illustrations. 

1. A. and B., partners in trade, agree to dissolve the part- 
nership, and execute a deed for that purpose, declaring the 
partnership dissolved as from the 1st of January; but they 
do not discontinue the business of the firm or give notice of 

(0 Op. I. 0. A. 264. 

(k) Costs incurred in an action authorised by the firm before 
dissolution of the partnership are not affected by this sub-sect., 
for they are within .the obligation of the original retainer so 
long as it has not been determined: Court v. Berlin [1897] 2 
Q. B. 396, 66 1. J. Q. B. 714, 0. A. 



Sect. 36. 
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Part I. the dissolution. On the Ist of February A. indorses a bill in 
■ the partnership name to C, who is not aware of the dissolu- 
tion. The firm is liable on the bill (I). 

2. A bill is drawn on a firm in its usual name of the M. 
Company, and accepted by an authorised agent. A. was 
formerly a partner in the firm, but not to the knowledge of 
B., the holder of the bill, and ceased to be so before the 
date of the bill. B. cannot sue A. upon the bill (wi). 

3. A. is a partner with other persons in a bank. A. dies, 
and the survivors continue the business under the same firm. 
Afterwards the firm becomes insolvent. A.'e estate is liable 
to customers of the bank for balances due to them at A.'s 
•death, so far as they still remain due, and for other partner- 
ship liabilities incurred before A.'s death (»); but not for 
any debts contracted or liabilities incurred by the firm 
towards customers after A.'s death (o). 

In the case of liabilities of the firm which have arisen after 
A.'s death, it makes no difference that at the time when the 
partnership liability arose the customer believed A. to be still 
living and a member of the firm (p). 

Sub-sect. 2 does not, of course, exclude the effect of 
notice in fact by any other means. Even a.s regards old 
customers, notice in fact, once proved, is sufficient, and 
" it matters not by what means, for the Partnership Act, 
1890, does not require, nor has it ever been held, that any 



{I) Ex -parte Robinson (1833) 3 D. & Ch. at p. 388. 

(m) Garter v. Whalley (1830) 1 B. & Ad. 11, 109 E. E. 691, 
35 E. E. 199. 

(n) Devaynes v. NoUe (1816) 1 Mer. 529, 35 E. E. 767, 15 
E. E. 151; Sleech's Case (1816) 1 Mer. at p. 539, 35 E. E. 771, 
15 E. E. 155; Clayton's Case (1816) at p. 672, 35 E. E. 781, 15 
E. E. 161. 

(o) Brice's Case (1816) 1 Mer. 622, 35 E. E. 797, 15 E. E. 171. 

(p) Eoulton's Case (1816) 1 Mer. 616, 35 E. E. 796, 15 E. E. 
169. The judgment itself in this case is not reported; but it 
appears by the mai-ginal note and the context that it followed 
Brice's Case. The authority of Houlton's Case is not affected by 
anything in the Act: Friend v. Young [1897] 2 Oh. 421, 428, 
66 L. J. Ch. 737. 
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particular formality must be observed" (g'), or, if ob- Parti, 
served, has any special virtue. Sect. 37. 

37. On the dissolution of a partnership or HJghtof 

^ '■ partners to 

retirement of a partner any partner may pub- notify dis- 
licly notify the same, and may require the 
other partner or partners to concur for that 
purpose in all necessary or proper acts, if any, 
which cannot be done without his or their 
concurrence. 

In Troughton v. Hunter (r) it appeared to be the prac- 
tice of the London Gazette Office not to insert a notice 
of dissolution unless signed by aU the partners; and the 
defendant, who had refused to sign a notice, was decreed' 
to do all things necessary for procuring notice of the 
dissolution to be inserted in the Gazette. A retiring 
partner may be ordered to sign a notice of dissolution for 
insertion in the Gazette, even if no other specific relief is 
claimed (s). 

38. After the dissolution of a partnership Continuing 
the authority of each partner to bind the firm, partners for 
and the other rights and obligations of the windSg np. 
partners, continue notwithstanding the disso- 
lution so far as may be necessary to wind up 

the affairs of the partnership, and to complete 
transactions begun but unfinished at the time 
of the dissolution (^), but not otherwise. 

(g-) liadley, 268. 

(r) 18 Beav. 470, 52 E. E. 185, 104 E. E. 504 (1854). 

Is) Hmdry v. Turn&r (1886) 32 Ch. D. 355, 55 L. J. Oh. 562. 

It) Lyon V. Eaynes (1843) 5 M. & Gr. 504, 541, 134 E. E. 
€61, 63 E. E. 364, 388. See discussion of the extent of this rule 
in Ooldfarb v. Bartlett [1920] 1 K. B. 639; and Dickson v. 
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DParti. Provided that the firm is in no case bound 

sact. 38. by the acts of a partner who has become 
bankrupt («), but this proviso does not affect the 
liability of any person who has after the bank- 
ruptcy represented himself or knowingly suffered 
himself to be represented as a partner of the 
bankrupt. 

Illustrations. 

1. A. and B. are partners. A. becomes bankrupt. B. 
gives acceptances of the firm as security for an existing 
partnership debt to C, who knows of A.'s bankruptcy. C. 
indorses the bills for value to D., who does not know of the 
banJiruptcy. D. is entitled to rank as a creditor of the firm 
for the amount of the biUs (x). 

2. A. and B. are partners. A. becomes bankrupt. B. 
continues to carry on the trade of the firm, and pays partner- 
ship moneys into a bank to meet current bills of the firm. 
The bank is entitled to this money as against A.'s trustee in 
bankruptcy (jj) . 

3. A. and B. are partners in trade. A. becomes bankrupt. 
The solvent partner, B., but not other persons claiming' 
through him by representation or assignment, may, not- 
withstanding the dissolution of the partnership wrought by 
A.'s bankruptcy, sell any of the partnership goods to pay the 
debts of the firm(z), and the purchaser will be entitled to 

National Bank of Scotland [19171 S. C. (H. L.) 50. As to the 
use of tlie firm-name in procedure, Ord. XLVHIa., p. 147, 
below. 

(m) Bankruptcy relates back to the completion of the act of 
bankruptcy on which a receiving order is made: Bankrupitoy 
Act, 1914, s. 37 (1). 

(x) Ex parte Robinson (1833) 3 Dea. & Oh. 376, Ooop. t. 
Brough. 162, 38 E. E. 39. 

{y) Woodhridge v. Swann (1833) 4 B. & Ad. 633, 110 E. E. 
694, 38 E. E. 337. 

(z) Eraser v. Kershaw (1856) 2 K. & J. 496, 69 E. E. 878, 
110 E. E. 340. The authority to sell is "personal to him in his 
capacity as partner": 2 K. & J. p. 501, 69 E. E. 880, 110 
E. E. 343. 
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the entire property in such goods as against A.'s trustee in Part I. 
bankruptcy (a). gect. 38, 

4. A. and B., shareholders in partnership, buy certain 
railway shares. Before the shares are paid for they dissolve 
partnership. Either of them may pledge the shares to the 
bankers of the firm to raise the purchase-money, and may 
authorise the bankers to sell the shares to indemnify 
themselves (&). 

5. A. and B. having been partners in a business, dissolve 
partnership, and A. takes over the business and property of 
the firm. If A. gives negotiable instnunents in the name 
of the old firm, then (subject to the rights of creditors of 
the firm) B. is not bound thereby (e), unless he has specially 
authorised the oontiaued use of the name for that purpose (d) . 

6. Partnership articles provide that, before each division 
of profits, interest shall be credited to both partners on the 
amount of capital standing to the credit of their respective 
accounts. This alone does not authorise the aUowanoe of 
interest, in the event of a dissolution, for the interval between 
the dissolution and the final settlement of the partnership 
accounts (e). 

7. A., B. and C. are partners. A. and B. commit acts of 
bankruptcy, and afterwards indorse in the name of the firm 
a biU belonging to the partnership. The indorsee acquires 
no property in the bill (/) . 

8. A. and B. are partners. C. is creditor of the firm; A., 
having conmiitted an act of bankruptcy to the knowledge of 
C. (g), pays C.'s debt. This is an unauthorised payment as 

(o) Fox V. Sanbury (1776) Oowp. 445, 98 E. E. 1179. 
(6) Butchart v. Dresser (1853) 4 D. M. G. 542, 43 E. E. 619, 
102 E. E. 269. 

(c) Eexi,th V. Sansom (1832) 4 B. & Ad. 172, 110 E. E. 420, 
38 E. E. 237. 

(d) Smith V. Winter (1838) 4 M. & W. 454, 51 E. E. 678. 

(e) Bar-field v. louffhborough (1872) L. E. 8 Oh. 1, 42 L. J. 
Oh. 179. 

(/) Thomason v. Frere (1808) 10 East, 418, 103 B. E. 834, 
10 E. E. 341. 

(g) If 0. had not notice of the act of bankruptcy, he would 
be protected by sect. 45 of the Bankruptcy Act, 1914. 

P. 8 
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Port I. against the firm, and if the firm afterwards becomes bank- 
g^ rupt, C. must repay the money to the trustee of the joint 

estate Qi). 

9. A. and B. are partners. A. commits an act of bank- 
ruptcy, and afterwards accepts a bill in the name of the firm 
for his own private purposes, which cornea into the hands of 
a holder in good faith and for value. B. is Uable on the bill, 
as A. and B. were ostensibly partners with the assent of B. 
when the acceptance was given (»). 

10. [A. and B. being partners, draw a bill payable to the 
order of the firm. They dissolve partnership, and A. in- 
dorses the bill in the name of the firm, but for his own 
purposes and without B.'s knowledge, to C, who knows of 
the dissolution of the firm, but does not know that A.'s 
indorsement is not for a partnership purpose. B. is liable 
on the indorsement (fe). J 

11. [A., B. and C. are partners in a wooUen mill. A. dies, 
and B. and C. continue the business. D., the owner of the 
mill, distrains for arrears of rent, which were partly due in 
the lifetime of A. B. and C. agree with D. that he shall take 
the partnership fixtures and machinery in satisfsiction of the 
rent, and re-let them to B. and C, the transaction being in 
fact a mortgage. This does not affect A.'s interest in the 
fixtures and goods comprised in the conveyance, and D. is 
not entitled to the entire property in them as against A.'s 
executors (?). J 

(A) Graven v. Edmondson (1830) 6 Bing. 734, 130 E. E. 1463, 
31 E. E. 529. 

(i) Lacy v. WoolcoU (1823) 2 D. & E. 458. 

(k) Lewis V. JReilly (1841) 1 Q. B. 349, 55 E. E. 262: "It is 
perhaps doing no violence to language to say that the partnership 
could not be dissolved as to this bill, so as to prevent it from 
being indorsed by either defendant in the name of the firm," 
Lord Denman, O.J., 1 Q. B. at p. 351. But it is difficult to 
admit the correctness of the decision: see Lindley, 262. The 
earlier case of Smith v. Winter (1838) 4 M. & W. 454, 51 E. E. 
678 (not cited in Lewis v. Reilly), assumes that authority in fact 
must be shown for such a use of the partnership name even for 
the purpose of liquidating the affairs of the firm. 

(0 BucJdey v. Barber (1851) 6 Ex. 164, 20 L. J. Ex. 114, 86 



Sect. 38. 
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12. A. axidB. arepaxtners. A. files a liqiiidatioa petition, Pai-t I. 
and a receiver of his property is appointed. B. is still 
entitled to get in the partnership assets, and to use for that 
purpose the name of the trustee in A.'s bankruptcy, on 
giving him an indemnity ('»2i) . 

On this subject the language of the Indian Contract 
Act (s. 263) is more general. It says: 

"After a dissolution of partnership, the rights and 
obligations of the partners continue in all things necessary 
for winding up the business of the partnership." 

And Lord Eldon spoke more than once of a partnership 
after dissolution as being in one sense not dissolved until 
the affairs of the firm are wound up (w) . But Lord Lind- 
ley formerly thought a more guarded statement desirable, 
and is now of opinion that the Act correctly represents the 
. effect of the actual decisions, notwithstajiding the wider 
language of some dicta (o). Paulus incidentally mentions 
a similar limited rule as existing in the Roman law: — 

"Si vivo Titio negotia eius administrare coepi, inter- 
mittere mortuo eo non debeo; nova tamen inchoare necesse 
mihi non est, vetera explicare ac conservaxe neoessarium 
est; ut accidit, cum alter ex sociis mortuus est" (p). 

39. On the dissolution of a partnership Eights of 

. , , . , , partners as 

every partner is entitled, as against the other to appUoa- 
partners in the firm, and all persons claiming partnership 

property. 

E. E. 212. This decision is not consistent with the general 
current of authorities, and is probably wrong. It is expressly 
dissented from by Lord Lindley (Lindley, p. 406), who further 
states that it was disapproved in an unreported case by 
James, L.J. 

(m) Ex parte Owen (1884) 13 Q. B. Div. 113, 53 L. J. Q. B. 
863. 

(n) 1 Swanst. 508, 2 Euss. 337, 342, 18 E. E. 132 (1818). 

(o) Lindley, 263, 264. 

(p) D. 3, 5, de negot. gest. 21, § 2. 
8 (2) 
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Part I. through them in respect of their interests as 
Sect. 39. partners, to have the property of the partner- 
ship applied in payment of the debts and 
liabilities of the firm, and to have the surplus 
assets after such payment applied in payment 
of what may be due to the partners respec- 
tively after deducting what may be due from 
them as partners to the firm ; and for that 
purpose any partner or his representatives may 
on the termination of the partnership apply to 
the Court to wind up the business and affairs 
of the firm (§-). 

Illustrations. 

1. One of the partners in a firm becomes bankrupt. AU 
debts due from him to the firm must be satisfied out of his 
share of the partnership property before recourse is had to 
such share for payment of debts due either to any of the 
partners on his private aooount or to any other person (j) . 

2. A creditor of one partner in a firm on a separate account 
unconnected with the partnership takes his share in the part- 
nership property in execution. He is entitled at most to the 
amount of that partner's interest after deducting everything' 
then due from him to the other partners on the partnership 
account (s) ; but in such deduction debts due to all or any of 

(q) Compare I. 0. A. 265. There is no absolute right to have 
a receiver appointed after dissolution : but the Court will gene- 
rally appoint a receiver on the application of a partner. See 
Pini V. Boncoroni [1892] 1 Oh. 633, 61 L. J. Oh. 218. As to the 
principles of apportionment where a partner dies after the 
account day of the firm and before the account has been made 
up, see Hunter v. Bowling [1895] 2 Oh. 223, 64 L. J. Oh. 713. 

(r) Graft v. Pike (1733) 3 P. Wms. 180, 24 E. E. 1020. See 
below, pp. 159 sqq., as to the administration of partnership 
estates. 

(«) West V. Ship (1749) 1 Ves. Sen. 239, 242, 27 B. E. 1006; 



Sect. 39. 
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the other partners otlierwise than on the partnership account Part I. 
are not to be included (<). 

3. A. and B. are partners, having equal shares in their 
business. A. dies, and B. continues to employ his share of 
the partnership capital in the business without authority, 
thereby becoming liable to A.'s estate for a moiety of the 
profits (u) . A.'s estate is entitled not only to a moiety of the 
partnership's property, but to a lien upon the other moiety 
for the share of profits due to the estate (x). 

4. A. and B. are partners. The partnership is dissolved 
by agreement, and the agreement provides that B. shall take 
over the business and property of the firm and pay its debts. 
B. takes possession of the property and continues the busi- 
ness, butdoes not pay all the debts, and some time afterwards 
mortgages a policy of assurance, part of the assets of the late 
partnership, to C, ■who knows the facts above mentioned, 
and also knows that the policy mortgaged to him is part of 
the partnership assets. A. or his representatives may require 
any part of the partnership property remaining in the hands 
of B. to be applied in payment of the unpaid debts of the 
firm, but they have no such right as to the policy mort- 
gaged to C. Here C. claims through B. not as partner but 
as sole owner, and is not bound to see to the application of 
his money (y). 

The general rule has been thus stated: that "on the Nature of the 
dissolution of the partnership all the property belonging ^uasi-lien. 
to the partnership shall be sold, and the proceeds of the 
sale, after discharging all the paxtnership debts and 

per Lord Majisfield, Fox v. Hanbury (1776) Oowp. at p. 449, 
98 E. E. at p. 1181. 

(<) Shipp V. Earwood (1747) 2 Swanst. 586, 36 B. E. 739. 

(m) See sect. 42, p. 133, below. 

(x) Stochm V. Dawson (1845) 9 Beav. 239, 50 E. E. 335, 
73 E. E. 333. 

(jr) Be Langmead's Trusts (1855) 20 Beav. 20, 7 D. M. G-. 
353, 52 E. E. 509, 109 E. E. 161; fully confirmed by Be Bour'rie 
[1906] 2 Oh. 427, 75 L. J. Oh. 779, 0. A.; the principle is not 
confined to any particular kind of property. 
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Part I. liabilities, shall be divided among the partners according 
Sect. 39. to their respective shares in the capital" {z). 

The right of each partner to control within certain limits 
the disposition of the partnership property is a rather 
peculiar one. It exists during the partnership, and when 
accounts are taken and the partners' shares ascertained 
from time to time, its existence is assumed, but it comes 
into full play only in the event of a dissolution. It belongs 
to a class of rights known ae equitable Mens, which have 
nothing to do with possession, and must therefore be care- 
fully distinguished from the possessory liens which are 
familiar in several heads of the Common Law. The 
possessory lien of an unpaid vendor, factor, or the like, is 
a mere right to hold the goods of another man until he 
makes a certain payment; it does not, as a rule, carry 
with it the right of dealing with the goods in any way (a). 
Equitable lien, on the other hand, is nothing else than the 
right to have a specific portion of property dealt with in a 
particular way for the satisfaction of specific claims. 
Againat The lien, or quasi-lien (&), as it is sometimes called, of 

available. ®2*^ partner on the partnership property is available 
against the other partners, and against all persons claim- 
ing an interest in a partner's share as such. We have 
already seen that an assignee of a partner's share takes 
it subject to all claims of the other partners (sect. 31). 
But a purchaser or pledgee of partnership property from 
a partner, unless he has notice of an actual want of 
authority to dispose of it, is entitled to assume that his 



(«) Barhy v. Darby (1856) 3 Drew, at p. 503, 61 E. E. lati 
p. 995, 106 E. E. 413. 

(o) As to an unpaid vendor's rights in this respect, see Page 
v. Oowasjee Eduljee (1866) L. E. 1 P. 0. 145, 146 E. E. 168; 
Sale of Goods Act, 1893, s. 48 (3). 

(6) 26 Beav. 286, 119 E. E. 418 (1868). 
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money will be properly applied for partnership purposee, Part I. 
and may rely on the disposing partner's receipt as a com- geot. 39. 
plete discharge (c) . Likewise the individual partners 
cannot require a judgment creditor of the firm to pursue 
his remedy against the partnership property before having 
recourse to the separate property of the partners; for, as 
^e have seen above (pp. 45, 46), English law does not 
recognise the firm as having rights or liabilities distinct 
from those of the individual partners, and a judgment 
against a firm of partners is nothing else than a judgment 
against the partnera as joint debtors, and is treated like 
any other judgment of that nature. There seems to be 
nothing to alter this in the Rule of Court now in force as 
to judgments against partners in the name of the firm (d). 
Creditors, on the other hand, have no specific rights against 
any property of the firm except such as they may acquire 
by actually taking it in execution (e). 

During a partnership the lien in question attaches to all Applies only 
partnership property for the time being. Upon a dissolu- ship property 
tion it extends only to the partnership property existing as dissolntion. 
such at the date of dissolution. Therefore, if one of two 
partners dies, and the executors of the deceased partner 
allow the survivor to continue the business of the firm, 
there will be no lien in their favour on property acquired 
by him in this course of business in addition to or in sub- 
stitution for partnership property; and in the event of the 
surviving partner's bankruptcy, goods brought into the 
business by him will belong to his creditors in the new 



(c) Zangmead's Trusts (1855) 20 Beav. 20, 7 D. M. G. 353, 
52 E. E. 509, 109 E. E. 161; see lUust. 4, p. 117, above. 

(d) Eules of the Supreme Oourt, Order XLVIIIa. r. 8 (No. 
684 h), p. 151, below. , 

(e) Btooken v. Dawson (1845) 9 Beav. 239, 60 E. E. 336, 73 
E. E. 333. 
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business, not to the creditors of the former partnership (/). 
It is probable, however, that a surviving partner whoi 
insisted on carrying on the business against the will of the 
deceased partner's representatives would be estopped from 
showing that property in his hands and employed in the 
business was not part of the actual partnership assets (g) . 
The presence in partnership articles of a clause providing 
for division of the assets on a dissolution does not exclude 
the general power of the Court to direct a sale of the 
business as a going concern and appoint a receiver and 
manager (h). 

Rides as to the disposal of GoodwiM. 

The Act does not make any express provision for dis- 
posing of the goodwill on the dissolution of a firm. 
Probably this is due to the consideration that the rules of 
law relating to goodwill are not confined to cases where 
a business has been carried on in partnerdiip, and there- 
fore do not belong to the law of partnerdiip in any exact 
sense. Nevertheless the rules have been settled chiefly by 
decisions in partnership cases, and the question of goodwill 
is one of those which ought always to be considered and 
provided for in the formation of a partnership, and con- 
stantly has to be considered on its dissolution, whether 

(/) Payne v. Hornby (1858) 25 Beav. 280, 286-7, 53 B. E. 
643, 119 E. E. 415, 418. 

(gr) This is given as the general rule in Dixon on Partnership, 
493, and the rule in Payne v. Hornby as the exception; and a 
dictum of Lord Hardwioke's is there cited [West v. Skip (1749) 
1 Ves. Sen. at p. 244), that the lien extends to stock brought in 
after the determination of the partnership. But this dictum, 
relies on an old case of Buchnall v. Roiston (1709) Pre. Oh. 
285, 24 B. E. 136, which was a case not of partnership at all, but 
of a continuing pledge of stock in trade: from which the partner's 
lien is expressly distinguished in Payne v. Hornby. 

(A) Taylor v. Neate (1888) 39 Ch. D. 538, 57 L. J. Oh. 1044. 
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provided for or not. Hence it seems proper to retain P art I. 

bere tiie attempt to formulate these rules whicli was made seot. 39. 

in this work in its previous form of an experimental digest. 

The following statement is believed to be substantially 

correct: — ■ 

On the dissolution of a partnership every partner has Eights of 

■^ partners as 

a right, in the absence of any agreement to the contrary, to goodwill. 

to have the goodwill of the business sold for the common. 

benefit of all the partners (i) . 

Where the goodwill of a business, whether carried on in Eights and 
partnership or not, is sold, the rights and duties of the vendor and 
vendor and purchaser are determined by the following ^°^^f °* 
rules in the absence of any special agreement excluding or 
varying their effect: — 

(a.) The purchaser alone may represent himself as 
continuing or succeeding to the business of the vendor (k). 

(6.) The vendor may nevertheless carry on a similar 
business in competition with the purchaser, but not under 
the name of the former firm, nor so as to represent himself 
as continuing or suoceediug to the same business (fc). 

(c.) The vendor may publicly advertise his business, 
but may not canvass the customers of the former firm (I), 

(») lindley, 512. In other words, the goodwill, and therefore 
also the firm-name, is part of the partnership assets: Levy v. 
Walker (1879) 10 Oh. Div. 436, 446, 48 L. J. Oh. 273. 

(k) Churton v. Douglas (1859) Johns. 174, 70 B. E. 385, 123 
E. E. 56. But the vendor's wife, having separate estate, cannot 
"be restrained from carrying on a competing busiaess on her own 
account and in her own name: Smith v. Hancock [1894] 2 Oh. 
377, 63 L. J. Oh. 477, 0. A. (diss. Zay, L.J.). 

{I) Trego v. Ewnt [1896] A. 0. 7, 65 L. J. Oh. 1, where the 
House of Lords restored the authority of Lahouchere v. Dcmoson 
(1872) L. E. 13 iiq. 322, against the Oou;rt of Appeal. A partner 
who has been expelled under a provision in the articles is not 
restrained from carrying on the same business on his own 
account, or soliciting customers of the old firm: Dawson, t. 
Beeson (1882) 22 Oh. Div. 504. 
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Part I. even if they have of their own choice continued to deal 
Sect. 39. with him (m) . 

{d.) The sale carries the exclusive right to use the name 
of the former firm («), subject to this qualification, that 
the purchaser may use the vendor's name only "so long 
and so far as he does not by so doing expose him to any 
liability" (o). It also carries the benefit of any covenant 
by a partner not to carry on a competing business for a 
fixed term (p). The purchaser has the right to trade as 
the vendor's successor, but not to hold out the vendor as 
still in the business and personally answerable (g) . A 
purchaser of "assets" without any restrictive terms, or a 
partner retaining the "assets" on dissolution, is entitled 
to the goodwill, with its incidental rights (r) . The efiect 
of special terms, if any, must be considered in each case 
as they occur (s). On a dissolution without any special 
provision naming or including goodwill, or restricting the 
use of the firm-name, either partner may use the old name, 
provided he does not thereby expose a former partner to 
any substantial risk. Whether there is such risk in the 
particular case is a question of fact depending on the 
nature of the business and other circumstances (f ) . 



(to) Cwrl Bros. v. Webster [1904] 1 (3a.. 685, 73 L. J. Oh. 540. 

(n) Leoy v. Walker (1879) 10 Oh. Div. 436, 48 L. J. Oh. 
273; Re David and Afatthews [1899] 1 Oh. 378, 68 L. J. Oh. 185. 

(o) Thynne v. Shove (1890) 45 Oh. Div. 577, 582, 59 L. J. 
Oh. 509. 

(p) Tovmsend v. Jarman [1900] 2 Oh. 698, 69 L. J. Oh. 823. 

(5) 45 Oh. Div. at p. 680; Ghurton v. Douglas (1859) Johns, 
at p. 190, 70 B- E. at p. 391, 123 E. E. 65. 

(r) Jennings v. Jennings [1898] 1 Oh. 378, 67 L. J. Oh. 190. 

(«) See Pearson v. Pearson (1884) 27 Oh. Div. 145, 54 L. J. 
Oh. 32, not overruled on this point. 

(«) Burchell v. Wilde [1900] 1 Oh. 551, 69 L. J. Oh. 314, 
A. 0.; Tovmsend v. Jarman [1900] 2 Oh. 698, 69 L. J. Oh. 823. 
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Fart I. 



Sect. 39. 



Illustratiotis. 

1. A., B. and C. have carried on business in partnership 
under the firm of A. and Co. A. retires from the firm on the 
terms of the other partners purchasing from him his interest 
in the business and goodwill, and D. is taken in as a new 
partner. B., C. and D. continue the business under the firm 
of " B., C. and D., late A. and Co." A. may set up a similar 
business of his own next door to them, but not under the 
firm of A. and Co. (m). 

2. One of several persons carrying on business in partner- 
ship having died, the affairs of the partnership are wound up 
by the Court, and a sale of the partnership assets, includ- 
ing the goodwill, is directed. The goodwill must not be 
valued on the supposition that any surviving partner, if he 
does not himself become the purchaser, can be restrained 
from setting up the same kind of business on his own 
account (x), for " no Court can prevent the late partners from 
engaging in the same business, and therefore the sale cannot 
proceed upon the same principles as if a Court could prevent 
their so engaging" (y). 

The term goodwill is a commercial rather than a legal Nature and 
one, nor is its use confined to the affairs of partnership "goodwill." 
firms. It is well understood in business, but not easy to 



(m) Ohurton v. Douglas (1859) Johns. 174, 70 E. E. 385, 123 
E. E. 56. 

(x) Hall V. Barrows (1863) 4 D. J. S. at p. 159, 46 E. E. at 
p. 877, 146 E. E. 254. 

(y) I/)rd Eldon's decree in Gooh v. Collingridge (1825), given 
in 27 Beav. 456, 459, 54 E. E. 180, 23 E. E. 767. The declara- 
tions and directions there inserted contain an exposition of the 
nature and legal incidents of goodwill which is stiU of high 
authority. See now on the position of a purchaser of goodwill, 
and the principles of valuation, per Eomer, J., in Be David 
and Matthews [1899] 1 Oh. 378, 68 L. J. Oh. 185. As late as 
1854 it was argued without success that goodwill was not property 
for the purposes of stamp duty on conveyance: Potter v. Commrs. 
of Inland Bevenm, 10 Ex. 147, 102 E. E. 511. 
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Part I. define (2) . It lias been describbd as " the benefit arising 
Sact. 39. from connexion and reputation " (a), which includes " the 
probability of the old customers going to the new firm;'" 
which has acquired the business (6): but this last phrase is 
not of itself adequate (c) . That which the purchaser of a 
goodwill actually acquires, as between himself and his 
vendor, is the right to carry on the same business under the 
old name with such addition or qualification, if any, as 
may be necessary for the protection of the vendor from 
liability or exposure to litigation under the doctrine of 
"holding out" {d), and to represent himself to former 
customers as the successor to that business. Unless there 
is an express agreement to the contrary, the vendor re- 
mains free to compete with the purchaser in the same line 
of business (e) ; and he may publish to the world, by 
advertisements or otherwise, the fact that he carries on 
such business. But he must not specially solicit the cus- 
tomers of the old firm to transfer their custom to him (/), 

(a) "A thing very easy to describe, very difficult to define:" 
Lord Maonaghten in Inland Revenue Commrs. v. Muller & Co. 
[1901] A. 0. at p. 223. 

(o) Lindley, 507. 

(6) Lord Eomilly, M.E., Labouchere v. Dawson (1872) L. E. 
13 Eq. at p. 324; and see LlevjeUyn v. Rufherford (1875) Ii. E. 
10 0. P. 456, 44 L. J. 0. P. 281; Wedderhum v. Wedderhum 
(1855-6) 22 Beav. at p. 104, 52 E. E. at p. 1047, 11 E. E. 278. 

(c) Per Lord Macnaghten, Trego v. Hwnt [1896] A. 0. 7, 23. 

(d) Burchell v. Wilde, note (*), p. 122, above. 

(e) Churton v. Douglas (1859) Johns. 174, 70 E. E. 385, 123 
E. E. 56. 

(/) Trego v. Hunt [1896] A. 0. 7, 65 L. J. Oh. 1, reversing 
the decision of the 0. A. [1895] 1 Oh. 462, 64 L. J. Oh. 392, and 
overruling Pearson v. Pearson (1884) 27 Oh. D. 145, on the point 
of principle. The dissenting judgment of Lindley, L.J., in the 
last-named case was therefore correct. An express provision 
in the articles that an outgoing partneor may start a simiLu: 
business in the neighbourhood is merely declaratory, and does not 
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nor solicit even those who have become his customers Part I. 
already (g) ; and he must not use the name of the old sect. 39. 
firm so as to represent that he is continuing, not merely a 
similar business, but the same business. "You are not 
to say, I am the owner of that which I have sold" (h). 
Probably the purchasers of the business might successfully 
object even to his carrying on a competing business in 
his own name alone, if that name had been used aa the 
name of the late firm and had become part of its 
goodwill (i) . 

It was formerly supposed that on the death of a partner Goodwill 
in a firm the goodwill survived — that is, that the surviving «^^^ve."^ 
partners were entitled to the whole benefit of it without any 
express agreement to that effect. But it is now perfectly 
settled that this is not so (fc) . Surviving or continuing 
partners may in various ways have the benefit of the good- 
will, and an intention to let them have it may be shown by 
conduct as well as words. "When a partner retires from 
a firm, assenting to or acquiescing in the retention by the 
other partners of possession of the old place of business 
and the future conduct of the business by them under the 
old name, the goodwill remains with the latter as of 

exclude the rule against soliciting old customers: Oillingham v. 
Beddow [1900] 2 Ch. 242, 69 L. J. Oh. 527. 

(jr) Curl Bros. v. Webster [1904] 1 Oh. 685, 73 L. J. Oh. 540. 

\h) Churton v. Douglas (1859) Johns, at p. 193, 70 E. E. 
386, 123 E. E. 67. 

(i) Churton v. Douglas (1869) Johns, at pp. 197, 198, 70 B. E. 
at p. 393, 123 E. E. 70. As to the right to the exclusive use 
of a trade name, see pp. 25 sqq., above. 

(fc) The notion of the goodwill surviving is expressly contra- 
dicted, for instance, in Smith v. Everett (1859) 27 Beav. 446,, 
54 B. E. 175, 122 E. E. 484. For the history of the modem 
law, see the judgment of Eomer, J., Be Dcwid and Matthews 
[1899] 1 Oh. 378, 382. As late as 1860 it was possible to suppose 
that the firm-name survived. See 28 Beav. at p. 536, 54 E. E. 
472, 126 E. E. at p. 253. 
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Fart I. course" {I). But this really amounts to saying that in 
Sect. 39. such a case the goodwill ceases to have any separate value. 
The retiring partner has nothing left that he could give 
except an undertaking not to compete with the firm; and 
this, as we have seen, is not implied even in an express 
assignment of goodwill (w). 

It seems that in the business of solicitors goodwill in the 

ordinary sense hardly exists (w). The same reasons might 

apply to any other business depending on personal and 

confidential relations, and wholly or mainly independent 

of local connexion or the resorting of customers to a 

particular place (o). 

Kight of It also seems that after a dissolution each of the partners 

i^ai^use ^^ ^'^^ dissolved firm or his representatives may, in the 

of partner- absence of any agreement to the contrary, restrain any 

other partner or his representatives from carrying on the 

same business under the partnership name until the affairs 

of the firm have been wound up and the partnership 

property disposed of (p). 

There is now sufficient authority for accepting this as a 
necessary consequence of the principles above stated (g) . 

{I) Menendez v. Holt (1888) 128 U. S. 514, 522. 

(ot) Cp. liindley, 608. 

In) See Austen v. Boys (1858) 2 De G. & J. 626, 635, 44 
B. E. 1133, 119 E. E. 264, 270; Arundell v. Bell (0. A. 1883) 
31 W. E. 477; but in Burohell v. Wild-e (note (0,p. 122, above) 
it is assumed throughout that it does exist in some sense and for 
some purposes. 

(o) As in the case of commission merchants: Stewart v. Glad- 
stone (1879) 10 Oh. Div. 626, 657; cp. Farr v. Pearoe (1818) 
3 Madd. 74, 56 B. E. 437, 18 E. E. 196. 

(p) Be Damd and Matthews [1899] 1 Oh. 378, 68 L. J. Oh. 
185; Lindley, 608. 

(g) As to Banks v. Gibson (1865) 34 Beav. 666, 55 E. E. 753, 
145 E. E. 673, which raises a difficulty, that was a case, " accord- 
ing to the view of the judge who decided it, where co-partnera 
had agreed on dissolution to divide the assets, including the 
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If any partner who may require it has a right to have the Part I. 
goodwill sold for the common benefit, it cannot be thati sect. 39. 
each partner is also entitled to do that which would deprive 
the goodwill of all saleable value. There is express 
authority to show that while a liquidation of partnership 
affairs is pending one partner must not use the name or 
property of the partnership to carry on business on his own 
sole account, since it is the duty of every partner to do 
nothing to prejudice the saleable value of the partnership 
property until the sale (r). This question does not in any 
case affect the independent right of a late partner who is 
living and not bankrupt to restrain the successor to the 
business from continuing the use of his name therein so as 
to expose him to the risk of being sued as an apparent 
partner (s). 

After the affairs of a dissolved firm are wound up every 
partner is free to use the firm-name in the absence of 
agreement to the contrary {t), provided that he does not 
expose any late partner to liability (m). 

40. Where one partner has paid a premium Apportion- 
to another on entering into a partnership for a premium 
fixed term, and the partnership is dissolved nership^pre- 
before the expiration of that term othervsdse ^oiTel. 

goodwill, so as to allow either partner to use the name of the 
partnership firm": per Eomer, J., Be Damd and Matthews 
[1899] 1 Oh. 878, 384. See also per Lindley, M.E., in Burchell 
V. Wilde [1900] 1 Oh. at p. 563, 69 L. J. Oh. 314. 

(r) Turner v. Major (1862) 3 GifE. 442, 66 E. E. 483, 133 
E. E. 162. 

(s) Scott V. Bowlmd (1872) 20 W. E. 508; see p. 122, above. 

(/) Per James, L.J., Lsvy v. Walker (1879) 10 Oh. Div. 445, 
48 L. J. Oh. 273. 

(m) Burchell v. Wilde [1900] 1 Oh. 561, 69 L. J. Oh. 314, 
0. A. 
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Part I. than by the death of a partner (x), the Court 
Sect. 40. niay order the repayment of the premium, or of 
such part thereof as it thinks just, having^ 
regard to the terms of the partnership contract 
and to the length of time during which the 
partnership has continued ; unless 

(a) the dissolution is, in the judgment of 
the Court, wholly or chiefly due to the 
misconduct of the partner who paid the 
premium, or 

{b) the partnership has been dissolved by 
an agreement containing no provision for 
a return of any part of the premium. 

Illustrations. 

1. A. and B. enter into a partnership for five years, on the 
terms of A. payings a premium of £1,050 to B., £500 imme- 
diately, and the rest by instalments. In the second year of 
the partnership term, and before the ■whole of the premium 
has been paid, A. is adjudicated a bankrupt on the petition 
of B. B. is not entitled to any further payments on account 
of the premium, the partnership having been determined by 
his own act, and he may retain only so much of the part 
already paid to him as the Court thinks just(y). 

2. A. and B. enter into a partnership for a term of years, 
A. paying a premium to B. Long before the expiration of 
the term B. becomes bankrupt. 

It has been held that B.'s estate is entitled to the whole 
premium, because A. bought the right of becoming his 
partner subject to the chance of the partnership being pre- 

(a;) Lindley, 667, 669; Whincwp v. Hughes (1871) L. K. 
6 0. P. 78, 40 L. J. 0. P. 104. 

(y) Hamil v. Stokes (1817) 4 Pri. 161, 146 E. E. 426; and 
better in Dan. 20, 18 E. E. 690. 
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maturely determined by ordinary contingencies, such as Part I. 
death or bankruptcy (a). Sect. 40. 

And also that B.'s estate must return or give credit for a 
proportionate part of the premium, as the bankruptcy which 
determined the partnership was B.'s own act (a). 

3. A. and B. enter into partnership for fourteen years, B. 
paying a premium to A. In the course of the same year 
differences arise, there is a quarrel in which, in the opinion 
of the Court, A. and B. are both to blame, A. excludes B., 
from the business and premises of the partnership, and B. 
sues A. for a dissolution of partnership and return of the 
premium. A. is entitled to retain only so much of the pre- 
mium as bears the same proportion to its whole amount as 
the time for which the partnership has actually lasted bears 
to the whole term first agreed upon (6). 

4. A. and B. are partners for a term of fourteen years, B. 
having paid a premium of £600 to A. At the end of seven 
years of the term B. gives notice of dissolution to A., under 
a power contained in the partnership articles, on the ground 
of A.'s neglect of the business; and B. claims to have the 
premiimi apportioned on the principle of the last illustration. 
B. is not entitled to the return of half the premium, but only 
to such allowance as the Court thinks proper on a genearal' 
estimate of the case (c) . 

(z) Akhurst V. Jackson (1818) 1 Swanst. 85, 36 E. E. 308. 
No stress is laid on the fact that at the commencement of the 
partnership A. knew that B. was in embarrassed circumstanoes, 
which is the only point on which the case can be distinguished 
from Freeland v. Stamsfeld; see At/wood v. Maude (1868) L. R. 
3 Oh. at p. 372. 

(a) Freeland v. Stansfeld (1852-4) 2 Sm. & G. 479, 65 B. E. 
490, 97 E. E. 306. This is probably the correct view. 

(&) Bury V. Allen (1844-5) 1 Coll. 589, 63 E. E. 556, 66 E. E. 
200; the proportion to be returned or allowed for was calculated) 
on the same principle in Astle v. Wright (1856) 23 Beav. 77, 

53 E. E. 30, 113 E. E. 40; Pease v. Hewitt (1862) 31 Beav. 22,' 

54 E. E. 1046, 135 E. E. 329; Wilson v. Johnstone (1873) L. E. 
16 Eq. 606, 42 L. J. Oh. 668. 

(c) Bullock V. Crockett (1862) 3 GifE. 507, 66 E. E. 509, 133 
E. E. 169. There not quite seven years of the term had in fact 
P. 9 
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Part I. 5. A. and B. enter into partnership for fourteen years, A. 

paying a premium calculated on two years' purchase of the 
net profits of the business. The partnership is dissolved 
within two years in consequence of mutual disagreements. 
No part of the premiimi is repayable (d). 

6. A. takes B. into partnership for seven years, knowing 
\\\m to be inexperienced in the business, and requires him on 
that account to pay a premium. After two years A. calls 
on B. to dissolve the partnership on the ground of B.'s 
incompetence, and B. sues A. for a dissolution and the 
return of an apportioned part of the premium. B. is 
entitled to the return of such part of the premium as bears 
the same proportion to the whole sum which the unexpired 
period of the term of seven years bears to the whole term (e). 

7. A. and B. enter into partnership for fourteen years, A. 
paying a premium. In the fourth year disputes arise, and 
a dissolution of the partnership by consent is gazetted. No 
agreement is made at the time of dissolution for the return 
of any part of the premiimi. A. cannot afterwards claim to 
have any part of it returned (/). 

The terms of the Act leave a wide discretion to the 
Court, and the earlier decisions cannot be safely treated as 
obsolete. At the same time its language appears to be 
founded on the judgment in Atwood v. Maude (g), still 
the latest case on the subject in a Court of Appeal. And 
it may perhaps be concluded that now, in accordance with 

elapsed, but the Court allowed only £100 to the partner who 
had paid £600 premium. The same rule of unlimited discretion 
as to the amount to be returned was acted upon in Freeland v. 
Stansfeld, note (a), last page. 

(d) Airey v. Borham (1861) 29 Beav. 620, 54 E. E. 768, 131 
E. E. 736. 

(e) Atwood V. Mavde (1868) L. E. 3 Oh. 369. 
(/) Lee V. Pacre (1851) 30 L. J. Oh. 857, 126 E. E. 839. 
iff) L. E. 3 Oh. 369 (1868). In Wilson v. Johnstone (1873) 

L. E. 16 Eq. 606, 42 L. J. Oh. 668, Wickens, V.-a, proposed 
a somewhat different rule, which it is now unnecessary to 
consider. 
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that case, the proportionate part to he returned is, in the Part I. 
absence of special reasons to the contrary, a sum bearing Sect. 40. 
the same proportion to the whole premium as the unex- 
pired part of the partnership term originally contracted 
for bears to the whole term. Conversely, where the pre- 
mium payable by a partner in fault is still unpaid, pay- 
ment of it may be ordered {h). It is now understood that 
the terms of dissolution are a matter of judicial discretion 
for the judge who hears the cause, and that his decision 
will not be interfered with by the Court of Appeal except 
for strong reasons {i) . 

This kind of relief must be sought at the same time 
with the dissolution of partnership itself. After decree, 
such an application is admissible only on special 
grounds Qc). 

Arbitrators under a common arbitration clause in 
partnership articles (not expressly providing for reference 
of any question as to return of premium) have power to 
award a return of the premium or part thereof as part of 
the terms of a dissolution (Z). 

41. Where a partnership contract is rescinded Rights where 

partnership 

on the ground of the iraud or misrepresentation dissolved for 
of one of the parties thereto, the party entitled misrepreaen- 
to rescind is, without prejudice to any other 
right, entitled — 

(a) to a lien on, or right of retention of, the 
surplus of the partnership assets, after 



{h) Bluch V. CapsUck (1879) 12 Oh. D. 863, 48 L. J. Oh. 766. 
(i) Lyon V. Tweddell (1881) 17 Oh. Div. 529, 50 L. J. Oh. 571. 
(fe) Edmonds v. Bobinson (1885) 29 Oh. D. 170, 54 L. J. 
€!h. 586. 

(Z) Belfield v. Bowne [1894] 1 Oh. 521, 63 L. J. Oh. 104. 

9 (2) 
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Part I. satisfying the partnership liabilities, for any 

Sect. 41. gum of money paid by him for the pur- 

chase of a share in the partnership and for 
any capital contributed by him, and \s{m) 
(h) to stand in the place of the creditors of 
the firm for any payments made by him in 
respect of the partnership liabilities, and 
(e) to be indemnified by the person guilty of 
the fraud or making the representation 
against all the debts and liabilities of the 
firm (w). 

This enactment hardly needs explanation. The prin- 
ciples on which contracts may be set aside for fraud or 
misrepresentation belong to the general law of contract, 
and can be adequately considered only in that connexian. 
It is proper to bear in mind that the contract of partnership 
is one of those which are said to be uherrimae fidei. 
Befraining from active falsehood in word or deed is not 
enough; the utmost good faith is required. And this 
duty "extends to persons negotiating for a partnership, 
but between whom no partnership as yet exists " (o). The 
most extensive applications of the principle, however, have 
been in the questions arising out of the formation of com- 
panies. The wholesome development of the law in this 

(to) Some such words as " also entitled " appear to have 
dropped out at the end of this clause, unless " is " was retained 
by a clerical error. 

(«) On this section generally, cp. landley, 568 sqq.; Mycock 
V. Beataon (1879) 13 Oh. D. 384, 49 L. J. Oh. 127; as to 
clause (c): NewUgging v. Adam (1886) 34 Oh. Div. 582, 56 
L. J. Oh. 275. 

(o) Lindley, 364, 365, 377, and see the present writer's " Prin- 
ciples of Oontraot," 8th ed. 584, 585. 
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direction has been, as I venture to think, unhappily checked Part I. 
by the decision of the House of Lords in Uerry v. Peek sect. 41. 
(1889, 14 App. Ca. 337i), and the remedy provided in con- 
sequence of that decision by the Directors' Liability Act, 
1890 (53 & 54 Vict. c. 64), is far from being satisfactory. 

42. — (1.) Where any member of a firm has Eight of out- 
. 1 goi^ part- 

died or otherwise ceased to be a partner, and nerin 

. . . . oejrtaia oases 

the surviving or continuing partners carry on to ehar© 
the business of the firm with its capital or after dis- 
assets without any final settlement of accounts 
as between the firm and the outgoing partner or 
his estate, then (p), in the absence of any agree- 
ment to the contrary, the outgoing partner or 
his estate is entitled at the option of himself 
or his representatives to such share of the 
profits made since the dissolution as the Court 
may find to be attributable to the use of his 
share of the partnership assets, or to interest at 
the rate of five per cent, per annum on the 
amount of his share of the partnership assets (g). 



(p) Perhaps a clerical error for " there " ; but the sense is 
tinaffected. 

(g) Per Lord Cairns, Vyse v. Foster (1874) L. E. 7 H. L. at 
p. 329; Yates v. Finn (1880) 13 Oh. D. 889, 49 L. J. Oh(. 188. 
How far the profits made since the dissolution are attributable to 
the outgoing partner's capital is a question to be determined with 
regard to the nature of the business, the amount of capital from 
time to time employed in it, the skill and industry of each 
partner taking part in it, and the conduct of the parties gene- 
rally. See per Turner, L.J., in Simpson v. Chapman (1853) 4 
D. M. G. at pp. 171, 172, 43 E. E. at pp. 472, 473, 102 E. E. 
70, following and approving Wigram, V.-O.'s exposition in 
Willett V. Blmford (1841) 1 Ha. 253, 266, 272, 66 E. E. 1027, 
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JPaJt I - (2. ) Provided that where by the partnership 

Sect. 43. contract an option is given to surviving or con- 
tinuing partners to purchase the interest of a 
deceased or outgoing partner, and that option 
is duly exercised, the estate of the deceased 
partner, or the outgoing partner or his estate, 
as the case may be, is not entitled to any 
further or other share of profits; but if any 
partner assuming to act in exercise of the 
option does not in all material respects comply 
with the terms thereof, he is liable to account 
under the foregoing provisions of this section. 

Illustrations to sub-s. (1). 

1. A., B. and C. are partners in a manufacture of 
machinery. A. is entitled to three -eighths of the partnership 
property and profits. A. becomes bankrupt, and B. and C. 
continue the business without paying out A.'s share of the 
partnership assets or settling accounts with his estate. A.'s 
estate is entitled to three -eighths of the profits made in the 
business from the date of his bankruptcy until the final 
liquidation of the partnership afEairs (r) . 

2. A. and B. are partners. The partnership is dissolved 
by consent, and it is agreed that the assets and businees of 
the firm shall be sold by auction. A. nevertheless continues 

58 B. £. 61, 71, 75. There is no fixed rule that the profits are 
divisible in the same marmer as if the partnership had not 
ceased: Brovm v. De Tastet (1821) Jac. at p. 296, 37 E. B. at 
p. 863, 23 £. B. 68. Indeed, the presumption appears to be in 
favour of apportioning profits to capital without regard to the 
proportions in which they were divisible during the partnership: 
Yates v. Finn (1880) 13 Oh. D. at p. 843. This sub-section 
applies where the dissolution is caused by a partner becoming an 
alien enemy: see on s. 34, above. 

(r) Orawahay v. Collins (1826) 2 Buss. 325, 342-34«, 347, 
38 E. R. 358, 26 E. B. 83. 
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to carry on the business on the partnership premises, and oPart L 
•with the partnership property and capital, and upon his own sect. 4S. 
account. He must account to B. for the profits thus made (s). 

3. A. and B. trade in partnership as merchants. A. dies, 
and B. continues the business -with A.'s capital. B. must 
account to A.'s estate for the profits made since A.'s death, 
but the Court -will make in B.'s favour such aUowanoe as 
it thinks just for his skiU and trouble in managing the 
business (f) . 

4. A., B. and C. are merchants trading in partnership 
imder articles -which provide that upon the death of any 
partner the goodwill of the business shall belong exclusively 
to the survivors. A. dies, and B. and C. pay or account for 
interest to his legatees, upon the estimated value of his share 
at the time of his death, but do not pay out the capital 
amount thereof . The firm afterwards make large profits, but 
the nature of the business and the circumstances at the time 
of A.'s death were such that at that time any attempt to 
realise the assets of the firm or the amount of A.'s share 
would have been highly imprudent, and would liave en- 
dangered the solvency of the firm, so that A.'s share in the 
partnership assets if then ascertained by a forced winding-up 
would have been of no value whatever.. Under these circum- 
stances the profits made in the biisiness after A.'s death are 
chiefly attributable, not to A.'s share of capital, but to the 
goodwill and reputation of the business and the skiU of the 
surviving partners, and A.'s legatees have no claim to par- 
ticipate in such profits to any greater extent than the amounts 
already paid or accounted for to them in respect of interest 
on the estimated value of A.'s share (m). 

5. The facts are as in the last illustration, except that the 
articles do not provide that the goodwill shall belong to 



(s) Turner v. Major (1862) 3 Giff. 442, 66 E. E. 483, 133 
E. E. 162. 

(<) Brotim V. De Tastet (1821) Jac. 284, 299, 37 E. E. 858, 
23 E. E. 59; cp. Yates v. Finn (1880) 13 Ch. D. 839, 49 L.J. 
Oh. 188. 

(m) Wedderburn v. Wedderburn (1855-6) 22 Beav. 84, 123, 
124, 52 B. E. 1039, 111 E. E. 267, 290, 291. 
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Part I. surviving partners. The deceased partner's estate is entitled 
g^j.^ ^2 to share in the profits made since his death and attributable 
to goodwill in a proportion corresponding to his interest in 
the value of the goodwill itself as a partnership asset. The 
evidence of experts in the particular business will be ad- 
mitted, if necessary, to ascertain how much of the profits 
was attributable to goodwill (a;). 

6. A. and B. are partners, sharing profits equally, in a 
business in which A. finds the capital and B. the skill. B. 
dies before there has been time for his skill in the business 
to create a goodwill of appreciable value for the firm. A. 
continues the business of the firm with the assistance of 
other skilled persons. B.'s estate is [probably] not entitled 
to any share of the profits made after A.'s death. 

7. The other facts being as in the last illustration, B. dies 
after his skiU in the business has created a connexion and 
goodwiE. for the firm. B.'s estate is [probably] entitled to 
a share of the profits made after B.'s death («/). 

Illustrations to sub-s. (2). 
1. A., B. and C. are partners, under articles which provide 
that on the death of A., B. and C, or the survivor of them, 
may continue the business in partnership with A.'s represen- 
tatives or nominees, taking at the same time an increased 
share in the profits; and that, in that case, B. and C. or the 
survivor of them shall enter into new articles of partnership, 
pay out in a specified manner the value of the part of A.'s 
interest taken over, and give certain securities to A.'s repre- 
sentatives. B. dies, then A. dies. C. carries on the business 
without pursuing the provisions of the articles as to entering 
into new articles, or paying out the value of the part of A.'s 
interest which he is entitled to acquire, or giving security. 
C. must account to A.'s estate for subsequent profits («). 

(sc) See 22 Beav. at pp. 104, 112, 122, 52 E. E. 1047, 111 
E. E. 278, 283, 290 (1855-6). 

(y) These last two cases are given by Wigram, V.-C, in his 
judgment in Willett v. Blanford (1841) 1 TLa.. at p. 271, 66 
B. E. at p. 1034, 58 E. E. 74, 75. 

(z) Willett V. Blanfwd (1841) 1 Ha. 253, 264, 66 E. E. 1027, 
51 E. E. 61, 69. 
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2. A., B. and C. are partners tinder articles which provide Part I. 
that in case of the death of any partner the value of his "sect 42. 
share shall be ascertained as therein provided, with an allow- 
ance in Ueu of profits at the rate of 5 per cent, per annum 
upon his share of the capital, and that the moneys found to 
be due to his executors shall be taken in full for the purchase 
of his share, and shall be paid out in a certain manner by 
instalments extending over two years. A. dies. B. and C. 
ascertain the amoimt of his share, and pay interest thereon 
to his representatives, but, acting in good faith for the benefit 
of the persons interested, they do not pay out the capital 
within the two years. This delay in making the complete 
payment out is not a material non-compliance with the terms 
of the option of purchase, and B. and C. cannot be called 
upon to account to A.'s estate for profits subsequent to A.'s 
death (o). 

The reader who is already acquainted with the cases claims 

now cited by way of illustration will perceive that several ^^^^^^' 

of them have been designedly simplified in statement. It oontinmng 

■ n T • f>i- partners as 

often happens that a partner m a firm disposing of his executors or 

interest in it by will, and not desiring the affairs of the; 
firm to be exposed to the interference of strangers, makes 
his fellow partners or some of them his executors or 
trustees, or includes one or more of them among the 
persons appointed to those offices. If, having done this, 
he dies while the partnership is subsisting, there may 
arise at the same time, and either wholly or in paxt in the 
same persons, two kinds of duties in respect of the testa- 
tor's interest which are in many ways alike in their nature 
and incidents, but must bie nevertheless kept distinct. 
There is the duty of the surviving partners ass partners 
towards the deceased partner's estate; and of this we have 
just spoken. There is also the duty of the same persons, 
or some of them, as execuitors or trustees towards the 

(o) Vyse V. Foster (1874) L. E. 7 H. L. 318, 44 L. J. Oh. 37. 
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Part I. persons beneficially interested in that estate; and this is 
s«ct. 43. determined ty principles which are really independent of 
the law of partnership. 

The nature of these complications and the distinctions 
to be obeerved may be exhibited by some further 
illustrationfl. 

(a.) A. and B. are partners. A. dies, having appointed 
B. his sole executor, and B. carries on the trade with A.'s 
capital. Here B. is answerable to A.'s estate as partner, 
and A.'s executor, if he were a person other than B. himself, 
would be the proper person to enforce that liability. B. is 
also answerable as executor to the persons beneficially inte- 
rested in A.'s estate for the improper employment of his 
testator's assets. 

(&.) A., a trader, appoints B. his executor and dies. B. 
enters into partnership with C. and D. in the same trade, 
and employs the testator's assets in the partnership business. 
B. gives an indemnity to C. and D. against the claim of A.'s 
residuary legatees. Here C. and D. are jointly liable with 
B. to A.'s residuary legatees, not as partners, but as having 
knowingly made themselves parties to the breach of trust 
committed by B. (&). 

(c.) A. being in partnership with B. and C. appoints B. 
his executor and dies. B. and C. continue to employ A.'s 
capital in the business. B. is liable as executor to account 
for the profits received by himself from the use of A.'s 
capital, but not for the whole profits received therefrom by 
the firm(c). It is not certain to what extent B. would be 
liable if B. and C. were sued together (d). 

(d.) A. and B. are partners in trade. A. dies, havir^ 
appointed C. and D. his executors, and authorised them to 
continue his capital in the trade for a limited time. On the 
expiration of that time C. and D. do not withdraw their 
testator's capital, but leave it as a loan to the firm, B. and 



(6) Flockton v. Bunnin-ff (1868) L. E. 8 Oh. 323, n. 
(c) Per Lord Oairns, L. E. 7 H. L. 334 (1874). 
{d) Lindley, 674, 683—685. 
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E., the then members of the firm, knowing the limit of the Part I. 
authority given by A.'s -wUl, and knowing the fund to belong ggg^. 4,2_ 
to A.'s estate. B. and E. are not liable to render to the 
persons interested tinder A.'s -will an account of profits since 
the time when A.'s capital ought to have been finally with- 
drawn, inasmuch as C. and D. themselves are liable to A.'s 
legatees only to make good the amount of the capital with 
interest (e). 

(e.) If the other facts are as in the last illustration, but 
B., one of A.'s executors, is himself a member of the firm, 
C. and D., the other executors, are still not aocoimtable for 
any share of profits (/). B. cannot be charged as executor 
with a greater share of profits in respect of his testator's 
capital than he has actually received (g), and it is doubtful 
whether he can be charged with profits at aU (/) . 

(/.) A., B. and C. are partners in a bank which is carried 
on upon the known private credit of the partners, and with 
little or no capital. A. dies, having appointed C. and D. 
his executors. At the time of A.'s death the debt to the 
bank on his private account exceeds his share in the assets. 
B. and C. take D. into partnership, and continue the busi- 
ness without paying out A.'s share. C. and D. are not 
accountable as executors for any share of the profits since 
A.'s death, as A. really left no capital in the business to 
which such profits could be attributed, and D. entered the 
partnership and shared the profits not as executor, but on 
his own private acooimt. In like manner B., C. and D. are 
[probably] not accountable to A.'s estate as partners (h). 

In these "mixed and difficult" cases, as Lord' Lindley oiaimsmost 
calls them (*), it is important for persons seeking to assert ^^^ against 



(e) Stroud v. Ghvyer (1860) 28 Beav. 130, 54 E. E. 315, 126 
E. E. 57. 

(/) Vyse V. Foster (1874) L. E. 7 H. L. 318, 44 L. J. OL 
37; see per Lord Selbome, L. E. 7 H. L. at p. 346. 

Iff) Jones V. Foxall (1852) 15 Beav. 388, 51 E. E. 588, 92 
E. E. 473; per James, L.J., Vyse v. Foster (1872) L. E. 8 Oh. 
at pp. 333, 334. 

(A) Simpson v. Chapman (1853) 4 D. M. G. 164, 43 E. E. 
466, 102 E. E, 61. (i) Lindley, 674. 
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Part I. their right to an account of profits to make up their 

Sect. 42. minds distinctly in what capacity and on tie score of what 

M^S in 'iu.ty they will charge the surviving partners or any of 

proper them. If they proceed against executors as such for what 

capacity, ..... 

is really a partnership liability, if any, and without bring- 
ing all the members of the firm before the Court, failure 
will be the inevitable result (fc). In a single case where 
one surviving partner out of several was held solely liable 
for the profits made by the employment of a deceased, 
partner's capital by the firm, there was in fact only a sub- 
partnership between this survivor and the deceased: and 
it was therefore held that the other members of the prin- 
cipal firm were under no duty to the estate of one who was 
not their partner at all, and were not necessary or proper 
parties to be sued (Z) . 
f"*^ ™°ffl» *^ Again, the right, where it exists, is an alternative right 
alone, or for to interest on the capital improperly retained in the busi- 
alone. H'sss or to an account of the profits made by its use; and 

one or other of these alternatives must be distinctly chosen. 
A double claim for both profits and interest is of course 
inadmissible, and it has been laid down that a mixed claim 
is equally so. "If relief can be obtained on the footing 
of an account of profits, it must be an account of profits 
and nothing else;" a claim for profits as to part of the 
time over which the dealing extends, and interest as to 
other part, or for profits against some or one of the 
surviving partners, and interest against others, cannot be 
allowed (m). 

(h) See Simpson v. Chapman (1853) 4 D. M. G. 154, 43 E. E. 
466, 102 E. E. 61; Vyse v. Foster (1*4) L. E. 7 H. L. 318, 44 
L. J. Oh. 37; Tranfis v. Milne (1851) 9 Ha. at p. 149, 68 B. E. 
at p. 452, 89 E. E. 365. 

(0 Broiim V. De Tastet (1821) Jac. 284, 37 E. E. 858, 23 
R. E. 59; see p. 86, above. 

(m) Per Lord Oairns, Vyse v. Foster (1874) L. E. 7 H. L. at 
p. 336. 
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It is a question, howevier, whether success in asserting Part I. 

claims of this kind is not in practice little mone profitable Sect. 42. 

than failure; for an account of profits after dissolution Account of 
, . , 11 1 1 1 r. profits after 

has Beldom or never been known to produce any real benefit dissolution 

to the parties who obtained it («) . prawttce!' 

Where interest is given, it is generally simple interest What in- 

at 5 per cent. It does not appear that a partner as such ^ g^y^a. 

is ever charged with compound interest in these cases. A 

trustee-partner may in hie quality of trustee be charged 

with compound interest at 5 per cent., if the retention of 

the fund in the hands of the firm, even as a loan, was ai 

distinct and specific breach of trust (o). 

43. Subject to any agreement between the Retiring ov 
partners, the amount due from surviving or partner's 

... . , , . , share to be 

continumg partners to an outgoing partner or a debt. 
the representatives of a deceased partner in 
respect of the outgoing or deceased partner's 
share is a debt accruing at the date of the 
dissolution or death. 

A surviving partner has sometimes been said to be a Surviving 
trustee for the deceased partner's representatives in respect a tru^ee"^** 
of his interest in the partnership; but this is a meta- 
phorical and inaccurate expression. The claim of the 
representatives against the surviving partner is in the 
nature of a simple contract debt, and is subject to the 



(w) Lindley, 5th. ed. 536, note (o) : " The writer is not aware 
of any instance in which such a judgment has been worked out 
and has resulted beneficially to the person in whose favour it 
was made." 

(o) As in Jones v. Foxall (1852) 15 Beav. 388, 61 E. E. 588, 
92 E. E. 473. The rate might be higher now (1920). 
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Part I. 

Sect. 43. 

Statato of 
Ldmitations. 



Rule for dis- 
tribution of 
assets on 
final settle- 
ment of 
accounts. 



Statute of Limitations, which runs from the deceased 
partner's death. The receipt of a particular debt due to 
the firm after six years have elapsed from that date does 
not revive the right to demand a general account {p) . 
Such is the practical effect of the law, now settled for more 
than twenty years, which is declared by this section. 

The mode of ascertaining an outgoing or deceased 
partner's share must of course depend on the partnership 
agreement. Very commonly the last annual account is 
taken as fixing the share (g). 

44. In settling accounts between the part- 
ners after a dissolution of partnership, the 
following rules shall, subject to any agreement, 
be observed : 

(a.) Losses, including losses and deficiencies 
of capital (r), shall be paid first out of 
profits, next out of capital, and lastly, if 
necessary, by the partners individually in 



(y) Knox V. aye (1871-2) L. E. 5 H. L. 656, 42 L. J. Ch. 
234, see per Lord Weatbury. 

{q) As to the construction of such clauses. Hunter v. Bowling 
[1893] 3 Oh. 212, 62 L. J. Oh. 617, O. A. 

(r) Nowell v. Nowell (1869) L. E. 7 Eq. 583; Whitcomb v. 
Converse (1875) 119 Mass. 38; the plain intention of the Act 
is to confirm the doctrine there laid down. In other wordsy 
money due from the firm to a partner in respect of capital con- 
tributed, not being a distinct advance, is differently treated from 
money due for advances only in the one point of ranking after it. 
In itself it is a partnership debt, to be made up by contribution, 
if the assets are insufficient, in the same way as other partnership 
losses; not in proportion to the paxtners' shares in the capital, 
unless it appears, as in Wood v. Scoles (1866) L. E. 1 Oh. 369, 
that such is the intention of the partners on the true construction 
of their agreement: lindley, 687. 
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the proportion in which they were entitled Part i. 
to share profits (s) : sect 44. 

(b.) The assets of the firm including the sums, 
if any, contributed by the partners to make 
up losses or deficiencies of capital, shall be 
applied in the following manner and order : 

1. In paying the debts and liabilities of 
the firm to persons who are not 
partners therein : 

2. In paying to each partner rateably 
what is due from the firm to him 
for advances as distinguished from 
capital { t) : 

3. In paying to each partner rateably 
what is due from the firm to him in 
respect of capital : 

4. The ultimate residue, if any, shall 
be divided among the partners in 
the proportion in which profits are 
divisible (m). 



(s) If one of several paxtners is insolvent, the others are 
not bound to make up his share of losses of capital after the 
liabilities of the firm to creditors have been satisfied. There is 
nothing in the Act " to make a solvent partner liable to contri- 
bute for an insolvent partner who fails to pay his share " : Garner 
V. Murray [1904] 1 Oh. 57, 60, 73 L. J. Oh. 66; Lindley, 687, 

(<) "Account being taken of the equal [or as the case may 
be, according to the terms of the partnership] contributions to 
be made by him towards the deficiency of capital": Garner v. 
Murray, note (s), last page. 

(w) Sub-sect. (6) is almost verbally from Lindley, 5th ed. 402. 
Compare the form of order fully stated in the judgment of the 
Judicial Committee, Binney v. Mui/rie (1886) 12 App. Oa. 160, 
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Fact I. Partners cannot, of course, escape by any agreement 

Soot. 44. among themselves from: the necessity of paying the 
debts of the firm in f uU before they divide profits or even 
repay advances as between themselves. But they imay 
make any agreement they pl^,se as to the proportions in 
which, as between themselves, partners shall be bound to 
contribute and entitled to be recouped. The rules given 
in this section are only rules of administration founded on 
the usual course of business, and expressing what is fairly 
presumed to be the intention of the partners, but if any 
different intention is shown in a particular case by the 
terms of the partnership articles or otherwise, that inten- 
tion so shown must prevail. 

Supplemental. 

^"^J!JiT" ^^" ^^ *^^^ ■^*^*' '^'^l^ss the. contrary intention 

and « busi- appears, — 

The expression " Court " includes every 

Court and judge having jurisdiction in 

the case. 



165; and see Lindley, 8th ed. 686. Where partnership assets 
are administered by the Oourt in an action, debts from the firm 
to a partner: Potter v. Jackson (1880) 13 Oh. D. 845, 49 L. J. 
Oh. 232, and also what is dn^o to him in respect of capital: Boas 
V. White [1894] 3 Oh. 326, 0. A., are payable out of the assets 
before the costs of the action. Before any partner can take his 
costs out of the assets, he must make good what is due to the 
assets (per Lindley, L.J. [1894] 3 Oh. at p. 336). A partner's 
share of the assets is only what remains after payment of joint 
debts. If, therefore, a partner has given a eharge on his sepa- 
rate real estate as security for joint debts, and at his death the 
joint estate is solvent, there is really no case of dispute between 
different persons claiming through the deceased, and Locke 
King's Act (now officially named the Eeal Estate Charges Act, 
1854) does not apply: Be Bitson [1899] 1 Ch. 128, 68 L. J. Oh. 
77, 0. A. I 1 , 
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The expression "business" includes every Parti. 
trade, occupation, or profession. seet. 46. 

46. The rules of equity and of common law saving for 
applicable to partnership shall continue in force ^ui4y and 
except so far as they are inconsistent with the '^™™*"' '^' 
express provisions of this Act. 

As to this section, see the Preface, p. viii, above. 

47. — (1.) In the application of this Act to provision aa 
Scotland the bankruptcy of a firm or of an mptoyiu 
individual shall mean sequestration under the °° ™ ' 
Bankruptcy (Scotland) Acts, and also in the 
case of an individual the issue against him of a 
decree of cessio bonorum. 

(2.) Nothing in this Act shall alter the rules 
of the law of Scotland relating to the bank- 
ruptcy of a firm or of the individual partners 
thereof. 

48. The Acts mentioned in the schedule Bepeai. 
to this Act are hereby repealed to the extent 
mentioned in the third column of that 
schedule. 

49. This Act shall come into operation on oommenoe- 
the first day of January one thousand eight "^* °* ^• 
hundred and ninety-one. 

60. This Act may be cited as the Partner- Short titia. 
ship Act, 1890. 
p. 10 
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Parti. 
Sect. 48. 
Section 48. 



SCHEDULE. 
Enactments Repealed. 



Session and 
Chapter. 



19 & 20 Vict. 

c. 60. 
19 i& 20 Vict. 

c. 97. 
28 & 29 Vict. 

c. 86. 



Title or Short Title. 



The Mercantile Law Ajnendment 
(Scotland) Act, 1866. 

The Mercantile Law Amendment 
Act, 1856. 

An Act to amend the law of part- 
nership. 



Extent of Bepeal. 



Section seven (x). 
Section four (x). 
The whole Act (y). 



(a) Superseded by sect. 18, above, 
(y) Superseded by sect. 2, above. 
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PART II. 

FROCEDTTRE AND ADMINISTRATION. 



CHAPTEE I. 
Procedure in Actions by and against Partners. 

The Rules of Court, and the rules established by; part n. 
decisions in bankruptcy, and now partly declared in the Chap. I. 
Bankruptcy Act, deal with various points exclusively or ^^^S*"^?.?"^ 
specially relating to partnership affairs, and therefore the Act. 
important for pei-sons concerned therein, either as parties 
or as legal advisers, to have some knowledge of. These 
are not touched by the present Act, and it will still be 
convenient to give some account of them, though it is not 
possible to make a work of this kind a complete guide to 
the practice under the Rules. 

The previous Rules of Court applicable to actions 
by and against firms were superseded in June, 1891, by 
Order XLVIIIa., which in part amends and in part 
consolidates their substance. The terms of the Order are 
.as follows: — 

Actions by and against Firms and Persons carrying 
ON Business in Names other than their own. 

(1.) Any two or more persons claiming or 
being liable as co-partners and carrying on 

10 (2) 
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Fort u. business within the jurisdiction (a) may sue or 

*^' be sued {b) in the name of the respective firms, if 

any, of which such persons were co-partners at 
the time of the accruing of the cause of action ; 
and any party to an action may in such case 
apply by summons to a judge for a statement 
of the names and addresses of the persons who 
were, at the time of the accruing of the cause 
of action, co-partners in any such firm, to be 
furnished in such manner, and verified on oath 
or otherwise, as the judge may direct (c). 

(2.) When a writ is sued out by partners in 
the name of their firm, the plaintiffs or their 
solicitors shall, on demand in writing by or on 
behalf of any defendant, forthwith declare in 
writing the names and places of residence of 
all the persons constituting the firm on whose 
behalf the action is brought. And if the 
plaintiffs or their solicitors shall fail to comply 
with such demand, all proceedings in the action 

[a) This applies to a foreign or colonial firm, the members of 
which are resident out of the jurisdiction; the test is whether 
they carry on business within the jurisdiction, not where they 
reside: Worcester City, &c. Banleing Co. v. Firbank [1894] 1 
Q. B. 784, 63 L. J. Q. B. 542. 

(6) An action is well brought against a firm after dissolution 
for a debt incurred on behalf of the firm during the partnership: 
Be Wenham [1900] 2 Q. B. 698, 69 L. J. Q. B. 803, C. A.; and 
a bankruptcy notice founded on the judgment in the action may 
be addressed to the firm: ib., but not without doubt. 

(c) This does not authorize the judge to direct a preliminary 
issue to ascertain who the partners are. Subject to the provision 
here made the defendant must accept the plaintiff's declaration 
of names: Abraharms & Co. v. Dunlop Pneumatic Tyre Co. 
[1905] 1 K. B. 46, 74 L. J. K. B. 14, 0. A. 
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may, upon an application for that purpose, ip»rt ii. 
be stayed upon such terms as the Cotirt or a ^^^'^'^ 
judge may direct. And when the names of 
the partners are so declared, the action shall 
proceed in the same manner and the same 
consequences in all respects shall follow as if 
they had been named as the plaintiffs in the 
writ. But all the proceedings shall, neverthe- 
less, continue in the name of the firm. 

(3). Where persons are sued as partners in 
the name of their firm under Rule (1), the writ 
shall be served either upon any one or more 
of the partners or at the principal place, within 
the jurisdiction, of the business of the partner- 
ship upon any person having at the time of 
service the control or management of the part- 
nership business there; and, subject to these 
rules, such service shall be deemed good service 
upon the firm so sued, whether any of the 
members thereof are out of the jurisdiction or 
not, and no leave to issue a writ against them 
shall be necessary (d) : provided that in the case 
of a co-partnership which has been dissolved 

(d) This rule does not extend the substantial jurisdiction of 
English Courts against foreigners resident outside the jurisdic- 
tion. See St. Gobain, &o. Go. v. Sot/ermann's Agency [1893] 2 
Q. B. 96, 62 L. J. Q. B. 485, C. A., approving Rmaell y. Oambe- 
fort (1889) 23 Q. B. D. 526, 58 L. J. Q. B. 498. Butaloamedi 
writer in the Law Quarterly Beview, x. 197, thinks these autho- 
rities hardly reconcilable with Worcester City, <fec. Banking Co. 
V. Firbank (note (o), p. 148). As to the need of proving the 
legal capacity by its own law of a foreign firm, see Von Hellfeld 
V. Rechnitzer [1914] 1 Gh. 748, 83 L. J. Oh. 521. 
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Part II. to the knowledge of the plaintifE before the 

°'^*'' ^' commencement of the action, the writ of 

summons shall be served upon every person 

within the jurisdiction sought to be made 

liable («). 

(4.) When a writ is issued against a firm, 
and is served as directed by rule (3), every 
person upon whom it is served shall be in- 
formed by notice in writing given at the time 
of such service whether he is served as a partner 
or as a person having the control or manage- 
ment of the partnei-ship business, or in both 
characters. In default of such notice, the 
person served shall be deemed to be served as 
a partner. 

(5.) Where persons are sued as partners in 
the name of their firm, they shall appear indi- 
vidually in their own names; but all subse- 
quent proceedings shall, nevertheless, continue 
in the name of the firm (/). 

(e) Wigram v. Cox, Sons, Buckley & Co. [1894] 1 Q. B. 792, 
63 L. J. Q. B. 751. 

(/) Even if one of the partners sued in the flrm-name dies 
after writ and appearance, the survivor must not put in a merely 
personal defence: he must defend in the name and on behalf of 
the firm: Ellis v. Wadeson [1899] 1 Q. B. 714, 68 L. J. Q.B. 
604, 0. A. In an action against a firm, the appearance of one 
out of several partners is sufficient to ground proceedings under 
Ord. XIV. r. 1: Lysagfit v. Clark [1891] 1 Q. B. 552, 556; and 
service, under Ord. IX. r. 6 (see now Ord. XLVIIIa. r. 3), on 
one of two foreigners trading in partnership in England waa 
held good: Ih. A soUoitor employed by the managing partner of 
a firm to defend an action brought against the firm has authority 
to enter an appearance in the names of ealch of the partners 
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(6.) Where a writ is served under Rule (3) P»'t n- 

upon a person having the control or manage- ' — 

ment of the partnership business, no appear- 
ance by him shall be necessary unless he is a 
member of the firm sued. 

(7.) Any person served as a partner under 
Rule (3) may enter an appearance under 
protest, denying that he is a partner, but such 
appearance shall not preclude the plaintiff 
from otherwise serving the firm and obtaining 
judgment against the firm in default of appear- 
ance if no partner has entered an appearance 
in the ordinary form. 

(8.) Where a judgment or order is against 
a firm, execution may issue : 

(a.) Against any property of the partnership 

within the jurisdiction ; 
(J.) Against any person who has appeared in 
his own name under Rule (5) or (6), or 
who has admitted on the pleadings that 
he is, or who has been adjudged to be a 
partner ; 
(e.) Against any person who has been indi- 
vidually served, as a partner, with the 
writ of summons, and has failed to 
appear (ff). 



individually: Tomlinson v. Broadsmith [1896] 1 Q. B. 386, 65 
L. J. Q. B. 308, 0. A. 

(g) Eule 8 applies only where there has been no dissolution, 
or none to the knowledge of the plaintiff: per Cave, J. [1894] 
1 Q. B. at p. 79S. 



Chap. I, 
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'P*'* II- If the party who has obtained judgment or an 
order claims to be entitled to issue execution 
against any other person as being a member of 
the firm, he may apply to the Court or a judge 
for leave so to do; and the Court or judge 
may give such leave if the liability be not 
disputed, or if such liability be disputed may 
order that the liability of such person be tried 
and determined in any manner in which any 
issue or question in an action may be tried 
and determined (Ji). But except as against any 
property of the partnership, a judgment against 
a firm shall not render liable, release, or other- 
wise affect any member thereof who was out of 
the jurisdiction when the writ was issued, and 
who has not appeared to the writ unless he 
has been made a party to the action under 
Order XL, or has been served within the juris- 
diction after the writ in the action was issued. 

(9.) Debts owing from a firm carrying on 
business within the jurisdiction may be attached 
under Order XLV., although one or more 
members of such firm may be resident abroad : 
provided that any person having the control or 
management of the partnership business or any 
member of the firm within the jurisdiction is 
served with the garnishee order. An appear- 



(A) But the defendant must havo been first served with the 
writ in accordance with Eulo 3: Wigram v. Oox [1894] 1 Q. B. 
792, 63 L. J. Q. B. 761. 
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ance |by any member pursuant to an order Pa>?t n. 
shall be a suiBcient appearance by the firm, '—^ 

(10.) The above rules shall apply to actions 
between a firm and one or more of its members, 
and to actions between firms having one or 
more members in common, provided such firm 
or firms carry on business within the jurisdic- 
tion, but no execution shall be issued in such 
actions without leave of the Court or a judge, 
and on an application for leave to issue such 
execution all such accounts and inquiries may 
be directed to be taken and made, and direc- 
tions given, as may be just («'). 

(11.) Any person carrying on business within 
the jurisdiction in a name or style other than 
his own name may be sued in such name or 
style as if it were a firm-name ; and, so far as 
the nature of the case will permit, all rules 
relating to proceedings against firms shall 
apply (Ar). 

In bankruptcy an order of adjudication cannot be made Adjndicatjon 
against a firm in the firm-name. It must be made against ^ bSt^ 



mptcy. 



(i) This rule finally removes the doubt whether the firm-name 
can be used in actions between a firm and any of its own 
members, or between firms having a member in common. 

{k) This does not apply to a foreigner resident out of the 
jurisdiction: Be Bemalea v. New York Herald [1893] 2 Q. B. 
97, n., 62 L. J. Q. B. 385; cp. 'St. Oobcnn v. Hoyenrumn'a 
Agency [1893] 2 Q. B. 96, 62 L. J. Q. B. 485, 0. A. A domiciled 
Scot resident in Scotland is a foreigner for this purpose: if he 
iB to be sued in this country he must be sued under Order XI.^ 
and not this Order: Maclver v. Burns [1895] 2 Ch. 630, 64 
L. J. Ch. 681, 0. A. 
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Fart ir. the partners individually {l), and their personal liability 
Chap. I. ^Q gucii proceedings cannot be enlarged by previous action 
against the firm. A married woman trading separately 
from her husband under a firm-name cannot be made 
bankrupt on a bankruptcy notice founded on a judgment 
obtained against her in the firm-name (m). Where there 
is an infant partner a receiving order cannot be made 
against the firm, but it may be made against the firm 
" other than " the infant partner (n). A creditor who has 
obtained judgment against the firm, but has not got leave 
to issue individual execution under this order, cannot issue 
a bankruptcy notice under the Act of 1883 against indi- 
vidual members of the firm (o) . 
Service out Partnership actions often involve questions as to service 
jurisdiotion. ^^^ °f t^^ jurisdiction. Order XI. (revised K. S. C, 
Nov. 1893) does not, however, contain any provisions 
exclusively or specially relating to such actions. 



(Z) General Eules of 1915, 288. As to proceedings on a bank- 
ruptcy notice to a dissolved firm, founded on action and judg- 
ment, since dissolution, on a cause of action before dissolution, 
see Re Wenham, note (6), p. 148, above. 

(m) Be Framoes Eandford & Co. [1899] 1 Q. B. 666, 68 L. J. 
Q. B. 386, C. A. 

(n) Lovell v. BeaucJutrnp [1894] A. C. 607, 63 L. J. Q. B. 
802. The same rule would seem to hold as to judgments against 
a firm. 

(o) Ex parte Ide (1886) 17 Q. B. Div. 755, 55 L. J. Q. B. 484. 
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CHAPTER II. 
Procedure in Bankruptcy against Partners. 

1. " Wheke two or more bankruptcy peti- part ii. 
tions are presented against the same debtor or c^'^.p. ii. 
against joint debtors, the Court may consolidate of pTOceed-*"^ 
the proceedings, or any of them, on such terms jofntTrKT 
as the Court thinks fit (a)." ^Sns. 

Illustration. 

A. andB. arepartnersintrade, A. being the sole managing 
partner. C, a creditor of the firm, presents a bankruptcy 
petition against A. alone. Before the hearing of this peti- 
tion C. presents another petition against A. and B. jointly. 
The Court will consolidate the proceedings under the sepa- 
rate petition -with those under the joint petition (&). 

2. "Any creditor whose debt is sufficient Creditor of 
to entitle him to present a bankruptcy petition p^eut peti- 

, n .1 . p j^ A_ tion a^rainst 

against all the partners oi a farm may present a one partner. 
petition against any one or more partners of 
the firm without including the others (i)." 



3. " Where there are more respondents than Court may 
one to a petition, the Court may dismiss the tion as to 

.... . i> ii_ 'ix. i some respon- 

petition as to one or more oi them without dents only. 

(o) Bankruptcy Act, 1914 (4 & 5 Geo. V. c. 59), s. 110. 
(6) Ex parte Mackenzie (1875) L. E. 20 Eq. 758, 44 L. J. 
Bky. 117. 

(c) Bankruptcy Act, 1914 (4 & 5 Geo. V. c. 59), s. 114. 



166 
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Fart II. 
Chap. II. 



prejudice to the effect of the petition as against 
the other or others of them (rf)." 



One trustee 
for property 
of parbierg 
in one firm 
separately 
bankrupt. 



4. " Where a receiving order has been made 
on a bankruptcy petition by or against one 
member of a partnership, any other bankruptcy 
petition by or against a member of the same 
partnership shall be filed in or transferred to 
the Court in which the first-mentioned petition 
is in course of prosecution, and unless the Court 
otherwise directs, the same trustee or receiver 
shall be appointed as may have been appointed 
in respect of the property of the first-mentioned 
member of the partnership, and the Court may 
give such directions for consolidating the pro- 
ceedings under the petitions as it thinks 
just "(4 



Creditor of 
firm may 
prove in 



bankruptcy 
for purpose 
of voting. 



5. "If a receiving order is made against 
one partner of a firm, an}'- creditor to whom 
that partner is indebted jointly with the other 
partners of the firm, or any of them, may prove 
his debt for the purpose of voting at any 



(d) Bankruptcy Act, 1914 (4 & 5 G«o. V. o. 59), s. 115. 

(e) Ih. s. 116. Where a trustee of the joint estate is duly 
appointed, the separate estates also vest in him at onoe: Ex 
parte Philps (1874) L. E. 19 Bq. 256, 44 L. J. Bky. 40; Be 
Waddell's Contract (1876) L. E. 2 Oh. D. 172, 45 L. J. Oh. 647; 
and see Ebba v. Boulnois (1875) L. E. 10 Oh. 479, 44 L. J. Oh< 
691. There is jurisdiction to consoLida,te proceedings under 
separate receiving orders even if made after a dissolution: Be 
Abbott [1894] 1 Q. B. 442, 63 L. J. Q. B. 253. 
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meeting of creditors, and shall be entitled to Part n. 
vote thereat " ( / ). - _-i^l-_l_ 



6. '' (1.) Where one partner of a firm is Dividends of 
adjudged bankrupt, a creditor to whom the i^parato 
bankrupt is indebted jointly with the other p"'!^*^'^- 
partners of the firm, or any of them, shall not 
receive any dividend out of the separate pro- 
perty of the bankrupt until all the separate 
creditors have received the full amount of their 
respective debts. 

"(2.) Where joint and separate properties 
are being administered, dividends of the joint 
and separate properties shall, unless otherwise 
directed by the Board of Trade on the 
application of any person interested (y), be 
declared together; and the expenses of and 
incident to such dividends shall be fairly 
apportioned by the trustees between the 
joint and separate properties, regard being 
had to the work done for, and the benefit 
received by each property " [h). 

It- " Where a member of a partnership is Actions by 
adjudged bankrupt, the Court may authorise solvent 
the trustee to commence and prosecute any ^*' ^^^^' 
action in the names of the trustee and of the 

(/) lb. sched. 1, rule 13. As to the distribution of the 
estates, see further, Chap. 3, pars. 1-4, below. 

(^) See Ex parte BicUn (1875) L. E. 20 Eq. 767, 44 L. J. 
Bky. 113. 

{h) Bankruptcy Act, 1914, s. 63. 
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Part n. bankrupt's « partner ; and any release by such 
^'^' "• partner of the debt or demand to which the 
action relates shall be void ; but notice of the 
application for authority to commence the action 
shall be given to him, and he may show cause 
against it, and on his application the Court 
may, if it thinks fit, direct that he shall receive 
his proper share of the proceeds of the action, 
and if he does not claim any benefit therefrom 
he shall be indemnified against costs in respect 
thereof as the Court directs " (^). 

Proceedings 8. " Any two or morc persons, being 

partners, or any person carrying on business 
under a partnership name, may take pro- 
ceedings or be proceeded against under this 
Act in the name of the firm, but in such case 
the Court may, on application by any person 
interested, order the names of the persons who 
are partners in such firm or the name of such 
person to be disclosed in such manner, and 
verified on oath, or otherwise as the Court may 
direct " {k). 

(t) Bankruptcy Act, 1914, e. 117. 

(Je) lb. B. 119. This procedure is applicable after dissolution, 
if founded on judgmeoxt in an action for a partnership debt in- 
curred before dissolution: Be Wenluim [1900] 2 Q. B. 698, 69 
L. J. Q. B. 803, 0. A. See on Ord. XLVIIIa., p. 148, above. 
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CHAPTEE III. 

Adminidmtion of Partnership Estates. 

1. In the administration by the High Court Part n. 
of Justice of the estates of deceased partners *'" 



and of bankrupt and insolvent partners, the ofadmMs- 

„,■,. , , J I'.iii tration as to 

lollowmg rules are observed, subject to the joint and 

,* A" J • j^i j^ p n • separate 

exceptions mentioned in the two lollowing estate. 

paragraphs: — 

The partnership property is applied 'ds joint 
estate in payment of the debts of the firm (a), 
and the separate property of each partner is 
applied as separate estate in payment of his 
separate debts. 

After such payment the surplus, if any, of 
the joint estate is applied in payment of the 
separate debts of the partners, or the surplus, 
if any, of the separate estate is applied in 
payment of the debts of the firm. 

Illustrations. 

1. A. and B. are in partnership. A. dies, and liis estate 
is administered by the Court. Both A. 'a estate and B. are 
eolvent. Here A.'s separate creditors and the creditors of 
A. and B.'s firm may prove their debts against A.'s estate 
and be paid out of his assets jmri passu and in the same 

(o) That is, to persons other than partners: see par. 4, p. 171, 
below. 
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Part H. manner. The payments thus made to creditors of the finn 

Chap. III. must then be allowed by B. in account -with A.'s estate as 

payments made on behalf of the firm, and A.'s estate will 

be credited accordingly in ascertaining- -what is A.'s share of 

the partnership property (&). 

2. The facts being otherwise as in the last illustration, 
A.'s estate is insolvent, and the creditors of the firm pro- 
ceed to recover the full amount of their debts from the 
solvent partner, B. Here B. -wiU become a creditor of A.'s 
separate estate for the amount of the partnership debts 
paid by B. beyond the proportion -which he ought to have 
paid under the partnership contract (c) . 

3. If B. is also insolvent, the creditors of the firm must 
resort in the first instance to the partnership property, and 
can only come against so much of the separate property of 
the partners as remains after paying their separate creditors 
respectively: and the same rule applies if both A. and B. 
have died before the administration takes place (*d) . 

4. A. and B. are partners. A. dies, and B. afterwards 
becomes bankrupt. M., a creditor of the firm, proves his 
debts in B.'s bankruptcy, and receives some dividends which 
satisfy it only in part. A.'s estate is administered by the 
Court, and M. proves in that administration for the residue 
of his debt. Separate creditors of A. also prove their debts. 
M. has no claim upon A.'s estate untU all the separate 
creditors of A. have been paid (e). 

5. A. and B. are partners under articles which provide 
that in the event of A.'s death during the partnership, B.'s 
interest in the profits shall thenceforth belong to A.'s repre- 
sentatives, B. receiving a siim equivalent to his share of 
profits for six months, to be ascertained as therein provided, 
and the amount of his capital. A. dies, having appointed 
B. his executor. B. carries on the business for some time. 



(5) Ridgway v. Clare (1854) 19 Boav. at p. 116, 52 B. E. at 
p. 293, 105 E. E. 83. 

(c) lUd. 

Id) lb. at pp. 116, 117, 105 E. E. 84. 

(e) Lodge v. Prichard (1863) 1 D. J. S. 610, 46 B. E. 242, 
137 E. E. 316. 
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and then becomes a liquidating debtor. The partnership Part II. 
property existing at the date of A.'s death is not converted Chap, m. 
into A.'s separate property by the provisions of the partner- 
ship articles, and such property, so far as it is still found in 
B.'s hands at the time of liquidation, is applicable in the 
first instance as joint estate to pay the creditors of the 
firm(/). 

6. A. and B. are partners for a term, A. not having 
brought in any capital, but receiving a share of the profits as 
a working partner. The partnership deed provides that, if 
A. dies during the term, his representatives shaU receive 
only an apportioned part of his estimated share in the profits 
for the cujrent half-year. A. dies during the term, and B. 
aftenvards becomes bankrupt. Here B. takes the partner- 
ship property subject to the right of A.'s estate to be indem- 
nified against the partnership debts, and the property of the 
firm of A. and B., so far as it is found still existing in B.'a 
hands, must be first applied to pay the creditors of the 
firm(^). 

7. A., B., C. and D. are partners for a term under articles 
which provide that the death of any one of them shall not 
dissolve the partnership, but the survivors or survivor shall 
carry on the business, and the share of the deceased partner 
shall be ascertained and paid out as therein provided. A. 
and B. die during the term, and afterwards C. and D. become 
liquidating debtors. Here, as the interest of a deceased 
partner wholly passes to the survivors on his death under the 
special and exceptional provisions of the partnership articles, 
the creditors of the original firm' of A., B., C. and D. have no 
right to have the property of that firm, so far as it is found 
still existing in the hands of C. and D., applied in payment 
of their debts in preference to the creditors of the new firm 
of C.andD. (7i). 

(/) Ex parte Motley (1873) L. E. 8 Oh. 1026. Oompare Ex 
parte Butcher (1880) 13 Oh. Div. 465, a similar case, in which 
this decision was followed. 

{g) Ex pairte Dew (1876) 1 Oh. Div. 514, 45 L. J. Bky. 22. 

Ih) Be Simpson (1874) L. E. 9 Oh. 572, 43 L. J. Bky. 147. 
This was a peculiar case. 

P. 11 
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Part II. This rule has been repeatedly laid down in its general 
Chap, m. £qj.jjj g^ ^ ^g21 established one. 

Diota laying "Upon a joint bankruptcy or insolvency, the joint 

rule. estate is the fund primarily liable, and the separate estate 

is only brought in in case of a surplus remaining after 

the separate creditors have been satisfied out of it" (i). 

" The joint estate is to be applied in payment of the 
joint debts, and the separate estate in payment of the 
separate debts, any surplus there may be of either estate 
being carried over to the other; " and this applies to the 
administration of estates in Equity as well as in Bank- 
ruptcy (fc). 

" The joint estate must be applied first in payment of 
joint creditors, and the separate estate in payment of 
separate creditors, and only the surplus of each estate is 
to be applied in satisfaction of the other class of 
creditors " (2). 

And now it is declared by statute in the Bankruptcy 
Act, 1914, s. 33, sub-s. (6). 

" In the case of partners the joint estate shall be applic- 
able in the first instance in payment of their joint debts, 
and the separate estate of each partner shall be applicable 
in the first instance in payment of his separate debts. If 
there is a surplus of the separate estates it shall be dealt 

(i) Rolfe V. Flower (1866) L. E. 1 P. 0. at p. 48, 3 Moo. 
P. C. N. S. 394, 16 E. E. a,t p. 150, 146 E. E. 113. 

{h) Lodge v. Prichard (1863) 1 D. J. S. at pp. 613, 614, 46 
B. E. at p. 243, 137 E. E. 317, 318, per Turner, L.J. The 
Supreme Court of Judicature Act, 1875, s. 10, assimilates the 
niles of administration of deceased persons' estates to those " in 
force for the time being under the Law of Bankruptcy with 
respect to the estates of persons adjudged bankrupt:" apart from 
this enactment, however, the practice was already so settled on 
the point now in question. 

(l) Ex parte Dear (1876) 1 Oh. Div. at p. 519, per James, 
L.J.; Ex pnrio Morley (1873) L. E. 8 Ch. at p. 1032. 
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vnthi as part of the joint estate. If there is a surplus of Part ll. 
■the joint estate it shall be dealt with as part of the respec- Chap, iii. 
tive separate estates in proportion to the right and interest 
of each partner in the joint estate." 

But this statutory declaration seems not to have 
•abrogated the power of the Court to consolidate the 
•estates if they are "inextricably blended "(m). 

The subject was also carefully considered by Lord 
E^milly in Ridgway, v. Clare (w). The rules there laid 
■down by him for the various cases which may occur have 
been given above in the form of illustrations. 

The Indian Contract Act (s. 262) gives the rule as Euleof 

-c„ll„^„. Indian Con- 

follows:— ^ l^a^t ^„t_ 

" Where there are joint debts due from the partnership, 
■and also separate debts due from any partner, the partner- 
ship property must be applied in the first instance in 
payment of the debts of the firm; and if there is any 
surplus, then the share of each partner must be applied 
in payment of his separate debts or paid to him. The 
separate property of any partner must be applied first in 
the payment of his separate debts, and the surplus (if any) 
in the payment of the debts of the firm." This se'ction 
is general in its terms, and not confined to the adminis- 
tration of partners' estates by the Court. It seems 
intended to cover the doctrine of partners'' lien, which 
is separately dealt with by the Partnership Act, s. 39, 
pp. 115 — 127, above. 

The ^ules of administration as between the creditors of The mle 
•-the fmn and the separate creditors of the partners have aolSSul kT 
been settled, and adhered to after much hesitation in the principle, 
earlier cases, as " a sort of rough code of justice " (o), and 

(to) Ex parte Trotman (1893) 68 L. T. 588, 5 E. 349. 

In) 19 Beav. Ill, 52 J!. E. 291, 105 E. E. 80 (1854). 

(o) Per James, L.J., Lacey v. Hill (1872) L. E. 8 Oh. at 

.p. 444. - ' i ' 

11 (2) 
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Part II. as an empirical way of dealing v.'ith a pressing necessity^ 
Chap. Il l, rather than as being reasonable in themselves (p) . They 
give, in fact, results altogether at variance with the mer- 
cantile system of settling the accounts of a firm, whick 
proceeds upon the mercantile conception of the firm as a 
Mercantile person distinct from its partners. On the mercantile plan 
mfiTistratiin. the debts of the partners to the firm, as ascertained on the 
ordinary partnership accounts, are payable on the samfr 
footing as their other debts; and if this rule were applied 
by the Court, the joint estate might prove against the 
separate estate of any partner in competition with the 
separate creditors for the balance due from him to the firm. 
The creditors of the firm would thus be in a far better 
position than they are at present. As it is, the partners, 
may have considerable separate property, and bo largely 
indebted to the firm, and yet their separate creditors may 



(p) " It is extremely difficult to say upon what the rule ia 
bankruptcy is founded:" per Lord Eldon, Gray v. Chiswell (1803)- 
9 Ves. at p. 126, 32 E. E. at p. 550, 7 E. E. 152; to the like 
effect in Dution v. Morrison (1810-1) 17 Yes. at p. 211, 34 E. E. 
at p. 81, 11 E. E. 65; see, too, Lodcfe v. Prichard (1863) 1 
D. J. S. 613, 46 E. E. at p. 243, 137 E. E. 317,per Turner, L. J. 
Story (on Partnership, §§ 377, 382) says that it "rests on a 
foundation as questionable and unsatisfactory as any rule in the- 
whole system of our jurisprudence:" Kent, on the other hand 
(Oomm. iii. 65), thinks it on the whole a reasonable one. Lord 
Blackburn has all but said that it was invented merely to eavO' 
trouble. " The reason was, I take it, not upon the ground that 
there was a right in the private creditors to be paid out of the 
separate estate, or a right in the joint creditors to be paid out of 
the joint estate, for I do not think that there was any such rule; 
but it was said that the rule was to be adopted, partly, at least, 
on the ground of convenience in administering the bankruptcy 
law. It was Uiought that the administration of the bankruptcy 
law could not be conveniently carried out if the estates were to 
be mixed. Whether that was a right notion or not I do not 
know:" Bead v. Bailey (1877) 3 App. Oa. at p. 102. 
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1)6 jDaid in full, while the creditors of the firm get hardly Part II. 
anything (q). °^^v- ^"- 



The law of Scotland does treat the firm as a separate Law of 
person, and so far agrees with the usage of merchants; but 
on the point now before us it differs from' the mercantile 
scheme of accounts as well a^ from the law of England. 
The rule is, that " upon the sequestration of co-partners 
their separate estates are applicable to the payment pari 
passu of their respective separate debts, and of so much 
of the partnership debts as the partnership estate is 
insufficient to satisfy. The creditor in a company [i.e. 
partnership] debt, in claiming upon the sequestrated estate 
of a bankrupt partner, must deduct from the amount of 
his claim the value of his right to draw payment from the 
company's funds, and he is ranked as a creditor only for 
the balance" (r). This is less favourable to partnership 
■creditors than the mercantile rule, though more so than 
the English rule, and it is more complicated in worldng 
than either. The English rule was preferred to the 
Scottish by most of the persons and bodies who returned 
answers to the Mercantile Law Commission; whereas, on 
the other matters of difference between the partnership 
law of the two countries, the opinions given were almost 
unanimous in favour of the law of Scotland. 

In 'France no express directions on this point are given 
by the Civil or CSommercial Code. The prevailing opinion 
seems to be that the creditors of the firm have a prior 
claim on the partnership property, and may also come 
upon the separate property in competition with the 



(g) See ■tlie extract from Cory on Accounts given in Lindley, 
815. 

(r) Second Eeport of Mercantile Law Commission, Appendix 
A, p. 99. It must be remembered that in Scotland the firm can 
be bankrupt without the partners being bankrupt. 
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Part II. 
Chap. III. 



Exceptional 
lights of 
proof in. 
certain cases. 
When credi- 
tors of firm 
may prove 
against sopa- 
rate estate. 



separate creditors for any remaining deficit (s) : and tliiss 
is the rule expressly adopted by the Swiss Federal Code 
of Obligations, Arts. 566 and 568 (not superseded by the 
Civil Code in force since 1st Jan. 1912). 

The German law on the subject is now contained partly 
in the Civil Code in force since 1st Jan. 1900, partly inl 
the Bankruptcy Act (Konkursordnung), revised as of the 
same date. The primary liability of partnership assetsi 
for partnership debts is dealt with in ss. 732 — ^735 of the 
Civil Code; by s. 212 of the Konkursordnung a joint 
creditor, in the event of a partner's separate estate being; 
administered in bankruptcy, can prove, apparently pari 
passu with separate creditors, for any balance of his debt 
remaining unsatisfied by his claim against the partnership^ 
assets. 

The rules as to the order of distribution of joint and 
separate assets are treated here, for the purposes o£ 
"choice of law," as a matter of procedure belonging; 
wholly to the lex fori{t). 

2. A creditor of the firm may nevertheless 
prove his debt in the first instance against the 
separate estate of a partner if the debt has been 
incurred by means of a fraud practised on the 
creditor by the partners or any of them («), or 
(it seems) if there is no joint estate. 



(s) Troplong, Droit Civ. Expl., Contrat de la Soci6t^, torn. 2,- 
no3. 857-863; Sirey, Codes Anaot^, oa Code Civ. 1864, 
nos. 10-12. 

((!) Bullock V. Caird, L. E. 10 Q. B. 276, 44 L. J. Q. B. 124; 
Be Doetsch [1896] 2 Ch. 836, 65 L. J. Oh. 855. 

(m) Ex parte Adamson (1878) 8 Ch. Div. 807, 47 L. J. Bky>. 
103, diss. Bramwell, L.J. The principle seems to be this: the 
creditor may proceed at Jiis election against the joint estate for- 
th© partnership debt, or against the separate estates for thek 
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Illustration. Fart 11. 

A. and B., trading in partnership, induce C. to accept Chap, m . 
bills of exchange to a large amount by representing them as 
drawn to meet purchases of cotton on the joint account of 
A. and B.'s firm and C. The cotton has never been really 
bought. A. and B. become bankrupt. C. is entitled to 
prove at his election against the joint estate or the separate 
estates (a;) . 

Old authorities held that joint creditors might also Wliere no 
prove in the first instance against a partner's separate ^°™ 
estate in cases where there was no joint estate. Thisi 
operated as a most capricious exception to the general rule, 
for ,the existence of joint estate of any pecuniary value, 
however small, such as office furniture worth a few shil- 
lings, was enough to save that rule from it. And it was 
thought by many that the exception was tacitly abro- 
gated by sect. 40 of the Bankruptcy Act, 1883 (re-enacted 
in gect. 33 of the Act df 1914), which makes no mention: 
of it. But it has been held that, as the law was settled 
by a long course of authority, the Court could not treat 
it as altered by mere negative implication, and that 
accordingly jt is still in force (y). 

3. The trustee of the joint estate of a bank- Where joint 
rupt firm may prove (s) against the separate estate prove agaLsi 

equitable liability to restore the money obtained by fraud. This 
liability constitutes a provable debt, being treated apparently 
as a liquidated duly qttagi ex contractu. And the right seems 
to be the same against the separate estate of a partner personally 
innocent of the fraud: Ex -parte Salting (1883) 25 Oh. Div. 148, 
S3 L. J. Oh. 415, where the point was not decided, as the partner 
had given a separate guaraniy. 

(sc) Ex parte Adamscm (1878) 8 Oh. Div. 807, 47 L. J. Bky. 
103. 

(y) Be Bicdgett, Cooper v. Adams [1894] 2 Oh. 655, 557, 63 
L. J. Ch. 847; and see Lindley, 854. 

(z) That is, on behalf of the creditors of the firm. 
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Part II. of any partner, or the joint estate of any distinct 
""^^^ '"• firm composed of or including any of the part- 
ners in the principal firm, debts arising out of 
either of the following states of fact : — 

1 . Where that partner or distinct firm has 
dealt with the principal firm in a business 
carried on by such partner or distinct firm 
as a separate and distinct trade, and the 
principal firm has become a creditor of such 
partner or distinct firm in the ordinary way 
of such dealing (a) : 

2. Where that partner has fraudulently 
converted partnership property to his own 
use(^) without the consent or subsequent rati- 
fication of the other partner or partners (c). 

Illustrations. 

1. A., B., C, D. and E. are bankers in partnership at 
York, and A., B., C. and D. are bankers in partnership at 
Wakefield. A balance is due to the York firm from the 
Wakefield firm on account of dealings between the two banks 
in the ordinary course of banking business. The York firm, 

(o) Lindley, 848, 859. 

(6) Lindley, 857. 

(c) The comparison of Ex parte Harris (1813) 2 V. & B. 210, 
1 Eose, 437, 35 E. E. 298, 13 E. E. 65, with Ex parte Yonge 
(1814) 3 V. & B. 31, 2 Eose, 40, 35 B. E. 311, 13 E. E. 135, 
and the judgment of Jessel, M.E., in Lacey v. Hill (1876) 4 
Oh. D. 537, affirmed in the House of Iiords, nom. Bead v. 
Bailey (1877) 3 App. Oa. 94, 47 L. J. Oh. 161, seems to give 
this as the true form of the rule. For further remarks see par. 4 
below. Lord Eldon's own terms, several times repeated in Ex 
parte Harris, are "knowledge, consent, privily or subsequent 
approbation." I have ventured to act on Sir Q-. Jessel's intima- 
tion in Lacey v. Hill that fewer words would probably have 
done as well. 
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and therefore also the Wakefield firm, becomes bankrupt. Part II. 
The trustee of the York firm may prove against the estate Chap, m. 
of the Wakefield firm for this balance (d). 

2. A. and B. become partners from the 1st of January. 
Under the articles all partnership moneys are to be paid into 
their joint names at a particular bank, and each partner may 
draw out £50 a month for his own use. An account is 
opened at the bank in the joint names of A. and B., and 
partnership moneys are paid into it. On the 1st of February 
A. draws out £550 instead of £50 without the knowledge of 
B., and the firm shortly afterwards becomes bankrupt. The 
trustee of the joint estate may prove against A.'s separate 
estate for £500 (e). 

3. A. and B. are partners under articles which provide 
that money received by either of them on the partnership 
account shaU be paid monthly into a certain bank, and that 
each partner may draw out £50 per month for his own use. 
A. is the acting partner, and with the knowledge of B. 
pays the moneys received by him on the partnership account 
into his private acsount at his own bankers, and B. himself 
pays some partnership moneys into A.'s account. A. draws 
on the partnership funds so standing to his own account 
beyond the amount permitted by the articles, and also re- 
tains other partnership funds in his hands, and applies 
them to his own use without ever paying them in. The 
firm becomes bankrupt. The trustee of the joint estate 
cannot prove against the separate estate of A. for the moneys 
drawn out in excess or not paid in, as B. lias by his conduct 
allowed A. to have the sole dominion over the partnership 
funds, and must be taken to have consented to the unlimited 
exercise of that dominion (/). 

(d) Ex parte Castell (1826) 2 Gl. & J. 124, 5 L. J. Oh. 71, 
28 E. E. 176. 

(e) Per Lord Eldon, Ex parte Harris (1813) 2 V. & B. at 
p. 214, 35 B. R. at p. 300, 13 E. E. 69. 

(/) Ex parte Harris (1813) 2 V. & B. 210, 35 E. E. 298, 13 
E. E. 65, and less fully in 1 Eose, 437. " The necessary effect of 
the trajisaction being to give the dominion over the whole fund 
to one . . . the other must be taken to have consented to that 
dominion:" 2 V. £ B. at p. 215, 35 E. E. at p. 300, 13 E. S. 70. 
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4. [A. and B. are partners, A. being' the sole acting 
partner. A. pays out of the partnership property private 
debts of his own and other debts for which, iinder the 
provisions of the partnership articles, not the firm but A. 
separately is liable. The firm afterwards becomes bankrupt. 
The trustee of the joint estate cannot prove for the amount 
of these debts against a separate estate of A., since A.'s 
conduct does not amount to a fraudulent conversion of part- 
nership property to his own use (g').] 

5. A., B. and C. are partners in a bank, A being the sole 
managing partner. The articles contain clauses against over- 
drawing. A. draws large sums from the funds of the bank 
by means of fictitious credits and forged acceptances, and 
thereby conceals from B. and C. (who trust A.'s statements 
without making further inquiry) the fact that he has over- 
drawn his private account in contravention of the partnership 
articles. A. dies, and shortly afterwards B. and C. become 
bankrupt. The trustees of B. and C.'s joint estate may 
prove against A.'s estate for the amoimt of the partnership 
moneys misapplied by him (h). 

{g) Ex 'parte Lodge and Fended (1790) 1 Ves. Jr. 166, 30 
E. E. 283, 1 E. E. 99, and see 2 V. & B. 211, n., 35 E. E. at 
p. 299, 13 E. E. 67, n., and Cooke's Bankrupt Laws, 530, 8th ed. 
The opinion of the Court was at first the other way, and the case 
has been considered one of great hardship: see the judgment in 
Ex parte Yomge (1814) 3 V. & B. 31, 34, 2 Eose, 40, 35 E..B. 
391, 13 E. E. 135. It is difficult to understand the real grounda 
of the decision from the report itself; but it must now be taken 
that the case was one of the same class as Ex parte Earns (1813). 
See the comments on it in, the judgment tiiere, 2 V. & B. at 
p. 213, 35 E. E. a,t p. 299, 13 E. E. 68, land Ex parte Binds 
(1849) 3 De G. & Sm. at p. 615, 64 E. E. at p. 630, and by 
Lord Blackburn in Read v. Bailey (1877) 3 App. Oa. at p, 103, 
who deals with it thus: " I collect that in that case the dormant 
partner had, by deed, given the acting partner who carried on 
the business the amplest authority to invest the money in any. 
way he pleased, and he pleased to invest it by lending it to him- 
self, to pay his private debts. That was a very wrong thing 
indeed; it was, as Lord Bldon afterwards expressed it, an abuse 
of his authority— a most improper use of his authority — but he 
did act upon the authority." 

(Ji) Lacey v. Hill (1873) 4 Ch. Div. 537, affirmed in the House 
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4. Where the joint estate of a firm or the Part n. 
separate estate of any partner is being adminis *'" 



, . . Ruleagainsi: 

tered, no partner m the firm may prove m com- proof by 
petition with the creditors of the firm either competition 
against the joint estate of the firm [i) or against tora. 
the separate estate of any other partner(y) until 
all the debts of the firm have been paid. 

Explanation. — This rule applies to a person 
•who, not being in fact a partner, has, by holding 
himself or allowing himself to be held out as a 
partner, become liable as such to the creditors of 
the firm generally (A"), but not to one who has so 
become liable to some only of the creditors (^). 

A jmarried woman who lends money out of her separate 
property to a firm of which her husband is a member can 
(if the loan is really and not colourably a loan to the iirm 
as distinct from the husband in person) prove against the 
joint estate like any other creditor. Sect. 3 of the Married 
Women's Property Act, 1882, cannot be extended so as to 
put her in the position of a partner, and bring her within 
this or an equivalent rule (m) . 

Exceptions. — Partners may nevertheless prove Exoeptions 
against the joint estate of the firm or the separate cuStances. 

of Lords, nom. Read v. Bailey (1877) 3 App. Ca. 94, 47 L. J. 
Oh. 161. 

(i) lindley, 854. (;) lb. 860, 861. 

Ik) Ex parte Hayman (1878) 8 Oh. Div. 11, 47 L. J. Bky. 54. 

ll) Ex parte Sheen (1877) 6 Ch. Div. 235. In the one case 
there is an ostensible partnership apparent to the public, in the 
other only circumatanoes creating at most a liabUify towards 
particular persons. i I 

(jre) Re Tu-ff, Ex parte Nottingham (1887) 19 Q. B. D. 88, 
66 L. J. Q. B. 440. 
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Part n. estate of a partner, as the case may be, for debts 

'- — '- which have arisen under any of the following 

states of fact : — 

1. Where two firms having one or more 
members in common, or a firm and one of its 
members, have carried on business in separate 
and distinct trades and dealt with one another 
therein, and the one firm or trader has become 
a creditor of the other in the ordinary way of 
such dealing (w) : 

2. Where the separate property of a partner 
has been fraudulently converted to the use of 
the firm (o), or property of the firm has been 
fraudulently convei'ted to the use of any 
partner {p), without the consent or subsequent 
ratification of the partner or partners not 
concerned in such conversion(^) : 

3. Where, having been bankrupt, a partner 
has been discharged, and has afterwards 
become a creditor of the firm (r) [or of another 
partner (s)]. 

IlltLstrations. 

1. A., B. and C. are partners under articles which provide 
that, if any partner dies, his share shall be taken by the 
surviving partners at its value according to the last stock- 

(■re) lindley, 848, 861. i 

(o) Per Lord Eldon, Ex parte Sillitoe (1824) 1 Gl. «& J", at 
p. 382. 

(j>) Lindley, 862. 

(q) See note (c), p. 168, above. 

(r) Seo Illust. 10, p. 175, below. 

(«) This case would presumably follow the analogy of the 
other. 
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taking, with interest at 5 per cent, on its amount in lieu of Part II. 
profits up to the day of his death, and shall be paid out by Chap. III. 
instalments. A. dies, and after his death, and before the 
ascertained value of his share has been paid to his executors, 
B. and C. become bankrupt. A.'s executors cannot prove 
against the joint estate of the firm for the amount due to 
them in respect of A.'s share till all other debts of the firm 
contracted during A.'s lifetime are paid (i). 

2. If, the other facts being as in the last illustration, all 
debts of the firm contracted in A.'s lifetime have been paid 
before the bankruptcy, A.'s executors may prove for the full 
amount; for here they are not competing with any creditor 
of A. (m). 

3. A. and B. are partners. The partnership is dissolved 
by agreement, A. giving B. a bond for £10,000 and interest, 
and B. transferring to A. all his interest in the partnership. 

A. and a third person, C, also covenant to pay the debts 
of the firm. A. becomes bankrupt. B. assigns his separate 
property to trustees for the benefit of the creditors of the 
firm. The trustees under this assignment cannot prove the 
bond debt against A.'s estate until all the debts of the firm 
are paid, or unless the creditors of the firm accept the 
assignment of B.'s property as payment in full and release 
the joint liability of A. and B. (x). 

4. A. and B. are partners. The firm becomes bankrupt. 
Before the bankruptcy A. is indebted to B. upon a contract 
independent of the partnership. It is known that there will 
be no surplus of A.'s separate estate after satisfying his 
separate debts, whether B.'s debt is admitted to proof or not. 

B. may prove his debt against A.'s separate estate, as he 
does not thereby compete with any creditor of the firm {y). 

(t) Nanson v. Gordon (1876) 1 App. Oa. 195, 4S L. J. Bky. 
89, affirming s. c. nopi. Ex parte Gordon (1874) L. E. 10 Oh.' 
160, 44 L. J. Bky. 17. 

(w) Ex parte Edmonds (1862) 4 D. P. J. 488, 45 E. E. 1273, 
135 ^ E. 257. The fa,ct that the joint debts had been paid 
appears by the head-note. 

(x) Ex parte Collinge (1863) 4 D. J. S. 533, 46 E. E. 1026, 
146 E. E. 443. 

{y) Ex parte Topping (1865) 4 D. J. S. 551, 46 E. E. 1033, 
146 E. E. 451. 
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Part II. It is doubtful whether he might so prove it if A.'s separate 
Chap. III. estate were solvent («). 

5. A. and B. are traders in partnership, A. being a dor- 
mant partner. They dissolve the partnership by agreement, 
and B. takes over the business of the firm, and is treated 
by its creditors as their sole debtor. On the dissolution an 
account is stated between A. and B. which shows a balance 
due to A. Afterwards A. sues B. for the amount, the action 
is undefended, and A. signs judgment for the debt and costs. 
Some time after this B. becomes bankrupt. A. can prove 
this debt in B.'s bankruptcy, because the partnership debts 
have been converted into the separate debts of B., and B.'s 
debt to A. on the account stated is a purely separate debt (a). 

6. A. and B. are partners. A. also carries on a separate 
trade on his own account, and in that trade sells goods to 
the firm of A. and B. The firm of A. and B. becomes bank- 
rupt. A. may prove against the joint estate for the balance 
due on the dealings between A. in his separate business and 
the firm of A. and B. (b). 

7. A., B., C. and D. are bankers in partnership under the 
firm of C. &Co. A. and B. are ironmongers under the firm 
of A. & Co. A. and B. indorse in the name of A. & Co. bills 
remitted to them by C. and Co., and procure them to be dis- 
counted on the credit of this indorsement; they also draw 
bills in the name of A. & Co. for the use of C. & Co. The 
firm of C. & Co. becomes bankrupt. A. and B. cannot prove 
against the joint estate for the balance due to them on these 
transactions, as their dealings with C. &Co. were not in the 
oourse of their separate trade, but only "for the convenience 
of the general partnership "(c). The same rule applies even 
if A. & Co. are bankers (d). 

8. A., B. and C. are bankers in partnership. C, the 
managing partner, becomes bankrupt. A balance is due 

(z) Lacey v. Hill (1872) L. E. 8 Ch. 441, 445. 
(a) Ex parte Omzebrooh (1832) 2 D. & Ch. 187; see the 
explanation in Lindley, 864, 865. 
(6) Ex parte Cook (1831) Mont. 228. 

(c) Ex parte SiiUtoe (lS2i) 1 Gl. & J. 374, 2 L. J. Oh. 137, 
26 E. E. 204. 

(d) Ex parte Maude (1807) L. E. 2 Cli. 553. 
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from liim to the firm oa the partnership aoeount, and he has Part XL 
also obtained large sums of money on bills draAvn and in- Chap. nZ. 
dorsed by him in the name of the firm, and applied the 
money to his owa use, and A. and B. have been compelled 
to take up the bills. A. and B. having paid all the debts 
of the firm existing at the date of the bankruptcy, may 
prove in C.'s bankruptcy for the amount thus received and 
misapplied by him (e). 

9. A. and B. are partners under articles which provide 
that, if A. dies during the partnership, B.'s share in the 
business shall belong to A.'s representatives. A. dies during 
the partnership, having appointed B. and others his exe- 
cutors. B. is the sole acting executor, and continues the 
business. He receives income of the separate property of A., 
and employs it in the business without authority. A.'s 
estate is insolvent, and is administered by the Court. B. 
becomes bankrupt, and the joint estate of the late firm is 
administered in the bankruptcy. The receiver of A.'s estate 
may prove in the bankruptcy of B. for the moneys mis- 
applied by B. as A.'s executor (/). 

10. A firm becomes bankrupt. One of the partners ob- 
tains his discharge, and afterwards takes up notes of the 
firm. He may prove for their amount against the joint 
estate (gf). 

11. C. and K. are partners imder the firm of C. & Co. 
C, without K.'s knowledge, procures G. and W. to establish 
a business under the firm of W. & Co., W. being the manager 
and holding himself out as a principal, and Q. a trustee for 
C, who is the only real principal. Dealings take place 
between the firms of C. & Co. and W. & Co., and the firm of 
W & Co. becomes indebted to the firm of C. & Co. for goods 
sold and money lent in the ordinary course of business. 
These dealings are not known to K. Both C. & Co. and 



(e) Ex parte Yonffe (1814) 3 V. & B. 32, 2 Eose, 40, 35 B. E. 
391, 13 E. E. 135. [ ! ■ ; 

(/) Ex parte Westcott (1874) L. E. 9 Ch. 626, 43 L. J. Bky. 
119. 

(g) Ex parte Athins (1820) Buck, 479. 



176 



PROCEDUEE AND ADMINISTHATION. 



Part II. 
Chap. III. 

Principles of 
excepUonal 
right of 
proof where 
property has 
been wrong- 
fully con- 
verted to the 
use of the 
firm or of a 
partner. 



Fraud in 
strict sense 
need not bo 
proved. 



W. become bankrapt. Here C. & Co. cannot prove against 
W.'s estate, inasmuch as there is not any real debt (Ji). 

The exceptional right of proof in cases whero there has 
been a \vrongf ul conversion of partnership property to the 
use of one partner or vice versa is established by compara- 
tively early authorities which settle the principle, but! are 
not very clear in their language, and leave sundry questions 
open as to the limits of the rule. It is somewhat unfortu- 
nate that Ex parte Lodge and Feudal {i) acquired the 
reputation of being a leading case on the subject; for the 
facts are not stated in sufficient detail, and the ultimatei 
decision is nowhere fully reported. The real leading case 
appears rather to be Ex parte Harris (Ji), which was in 
fact so treated in Lacey v. Kill (Ji). 

In this last case the whole question is dealt with, and 
especially the judgment of Sir G. Jessel, then Master of 
the Rolls, greatly lessens the difficulty of giving a complete 
and exact statement of the law. 

The points specially considered were the following: — 
First, what is a fraudulent conversion of partnership 
property to a partner's separate use (m) within the mean- 

(h) Be Waheham, Ex 'parte Oliddon (1884) 13 Q. B. D. 43. 
This is a singular case. As between C. and W. ther© was no 
real contract making W. liable to pay, since C. knew aU the 
facts; as between K. and W. there might have been a contract 
by holding out if K. had known of the transactions at the time, 
but he did not; neither could K. get the benefit of O.'s ostensible 
contract by ratification, for there was nothing to ratify. The 
only real debt was from 0. to 0. & Co. Op. lindley, 860. 

(i) 1 Ves. Jr. 166, 30 E. E. 283 (1790); see note (g), p. 170, 
above. 

(k) 3 V. & B. 210, 35 E. E. 298, 13 E. E. 65 (1813). 

(l) See noto (o), p. 168, above; 4 Oh. Div. 537; nom. Bead 
V. Bailey (1877) 3 App. Oa. 94, 47 L. J. Oh. 161. 

(m) Everything hero said is equally applicable, of course, to 
the converse case, which, however, is in practice very rare, if 
indeed it occurs at all. 
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ing of the rule? A wilfully dishonest intention, or Part ii. 
conduct, which, in the language of Lord Eldon, adopted Ch ap, iii. 
by Jessel, M.E.., amounts to stealing the partnership 
property, is generally found to be present in these casesi, 
but it need not b© proved in every case. 

"It is not," said Sir G. Jessel (w), " necessary for the 
joint estate (m) to prove more than, in the words of Lord 
Eldon (o), that this overdrawing was for private purposes, 
and without the knowledge, consent, privity, or subsequent 
approbation of the other partners. If that is shown, it is 
prmd facie a fraudulent appropriation within the rule." 
Hence it would appear that the term fraud is used for the 
purposes of this rule in the wide sense formerly given to 
it by courts of equity. Lord Blackburn puts the question 
in a slightly different way: " Was this debt in respect of 
which the claim is sought to be made upon the separate 
estate contracted by the authority, expressed or implied, 
of the firm, though that authority might have been abused 
in contracting it, or was it done by fraud, without any 
authority, by an absolute fraudulent conversion of the 
property of the firm" (p)? It is said, again, that a mere 
excess in degree of an act authorised in kind, such as an 
overdraft entered in the books without concealment, is not 
fraud within the meaning of the rule {q). These remarks 
do not seem to agree with the proposition laid down by 
Sir G. Jessel in its full extent; it is not necessary to 
define the point, as in the case before the Court the fraud 
was gross and elaborately concealed. 



(w) 4 Ch. D. at p. 543. 

(m) See note (m) on opposite page. 

(o) Ex parte Harris (1813) 2 V. & B. at p. 214, 35 E. E. at 
p. 300, 13 E. E. at p. 68. 

(p) 3 App. Oa. 104 (1877). 

(g) Lord Oaims, 3 App. Oa. 99 (1877) and James, L.J., 4 
Ch. Div. 653 (1876). 

P. 12 
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Part II. 
Chap. III. 

Consent or 
ratification 
may be by 
conduct ; 
question of 
conetructive 
notice. 



Next, what will amount to implied authority? It must 
be admitted that one partner may give assent by conduct 
as well as by words to the uncontrolled and unlimited 
exercise of dominion over the partnership funds by the 
other, and that a general assent so given may have the 
same effect as regards the other partner's dealings with 
the funds as if those dealings had been severally and 
specially authorised. So much is established by the 
decision in Ex parte Harris (r) . But a distinct question 
remains, whether the doctrine of constructive notice 
applies to these cases; in other words, whether means of 
knowledge on the part of the partner defrauded' are equiva- 
lent to actual knowledge. If he might have discovered the 
misappropriation of partnership funds by using ordinary 
diligence in the partnership affairs, can he be deemed to 
have assented to the misappropriation? or (which seems a 
better way of putting it) is he estopped from saying that 
the misappropriation was not consented to or ratified by 
him? There is some show of authority in favour of an 
affirmative answer. Lord Eldon said, in Ex parte 
Yonge (s), " If his partners could have known that he [the 
acting partner] had applied it to his own purposes from 
their immediate or subsequent knowledge upon subsequent 
dealing, their consent would be implied": a dictum 
which, though far from lucid, seems in its most natural 
reading to lay down the doctrine that constructive notice 
or means of knowledge will have the same effect as actual 
consent or ratification by words or conduct founded on 
actual knowledge. And in the much later case of Ex 
parte Rinds (t), the judgment of the Commissioner, from 



(r) 2 V. & B. 210, 35 E. E. 298, 13 E. E. 65 (1813). 
is) 3 V. & B. at p. 36, 35 E. E. at p. 392, 13 E. E. at p. 138 
(1814). 
(0 3 Do G. ci Sm. 613, 616-7, 64 E. E. 629 (1849). 
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which Knight Bruce, V.-C, did not dissent, proceeids Part Ii. 

without hesitation on this doctrine. The case was finally C ^'^P- m- 

disposed of, however, on the ground that there was in fact 

no conversion at all, the investment in question, though 

unauthorised, having been made on the partnership 

account. 

The contrary doctrine, on the other hand, was distinctly Decision in 

and positively laid down by Sir G. Jessel in Lacey v. thardootrine 

Kill (w), and does not appear to have been contested on the ?.* ooMtruo- 
^ ' ^ '^ tive notice ib 

appeal to the House of Lords, the result of which was tol not ^ere 

affirm the decisions below in all points {x) . There must 

be, he said in effect, a real consent or acquiescence; and 

acquiescence means, not the existence of facts which may 

be said to amount to constructive notice, but standing by 

with knowledge — actual knowledge — of one's rights, both 

in fact and law. Neither can the result aimed at by the nor that of 

theory of constructive notice be obtained in another way negligence. 

by putting it on the ground of estoppel by negligence. A 

person who has committed gross fraud — or his creditors 

who stand in his place — cannot be heard to complain of 

the negligence of the person defrauded in not finding out 

the fraud sooner. The language of the judgment leaves 

room for the suggestion that this does not apply to a ca^e 

where there is not actual fraud in the strict sense, a stecd- 

ing of the partnership funds; so that in such a case it may 

still be arguable that means of knowledge will do. But 

there is hardly room for a distinction of this kind when 

the misappropriation such as to give a right of prooif is 

once established. Absence of concealment and facilities 

for discovery by the other partners are material, if at all, 

rather on the preliminary point whether the dealing was 

indeed fraudulent, as in the case put in the Court of 

(«) 4 Oh. D. 537 (1876). 

(a;) Read v. Bailey (1877) 3 App. Oa. 94, 47 L. J. Ck. 161. 

12(2) 
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Fart II. 
Chap. III. 



Ordinary 
right of credi- 
tors against 
deceased 
partner's 
estate. 



Appeal of overdrafts being truly entered in the books in 
the usual way. 

It was further argued in Lacey v. RiU that, in order to 
establish the right of proof against the separate estate, it 
was necessary to show that the separate estate (that is, the 
fund available for the separate creditors) had been actually 
increased by the sums misappropriated. This argument, 
apparently a novel one, found no favour with the Court. 
A man's separate estate is increased by any increase of 
his private means; increasing his own means out of the 
partnership estate, whatever he does with the funds so 
taken, is in fact increasing his separate estate. '^' Whether 
the separate estate has in the result been increased or not 
— whether at the time of the proof it is larger than it 
otherwise would have been or not — is a matter which doe& 
not concern the application of the rule, and it is sufficient 
that at one time the separate estate was incr^ised wh-en 
the property was thus fraudulently converted and taken 
for the purpose of one partner" (?/). The Court has- 
nothing to do with tracing the subsequent fate of thtii 
sums misappropriated: if in any particular case they 
could be traced and identified in a specific investment, thfr 
right of the joint estate would be of a different kind; there 
would be a case, not for proof, but for restitution (2) . 

It will be remembered that apart from' these special 
rules a partnership creditor is always entitled to a remedy 
against the estate of a deceased partner concurrently with 
his right of action against any surviving' partner, but 
subject to the prior claim of the deceased partner's separate 
creditors; and that it is immaterial in what order these 
remedies are pursued if the substantial conditions of not 
competing with separate creditoi-s, and of the surviving 



{y) Lord Cairns, 3 App. CSa. 100 (1877). 
(i!) 4 Oh. Div. 545. 
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partner being before the Court, are satisfied in the Part II. 
proceedings against the deceased partner's estate (a) . Chap. III. 

It will also be observed that where a joint liability and Doutle proof 
one or more separate liabilities are created in different ^^^esof ° 
rights in the course of the same transaction, there is no action, 
rule against the concurrent enforcement of both. Trustees 
of a settlement paid money for the purpose of a specdfio 
investment to a firm of solicitors in which one of the 
trustees was a partner; that firm misapplied the money 
and became bankrupt; the new trustees were admitted' to 
prove both against the separate estate of the defaulting 
trustee in respect of his breach of trust, and against the 
joint estate of the firm in respect of their contract to 
invest or restore the money (these being distinct and 
independent lObligations), without deciding whether the 
contract of the firm was not of itself joint and several (fi). 

5. Any creditor of a firm holding a security Bights of 

. joint creditors 

for his debt upon separate property oi any holding 
partner may prove against the joint estate of Beoimty, or 
the firm, and any separate creditor of a partner °°°^®™* ^^ 
holding a security for his debt upon the property 
of the firm may prove against that partner's 
separate estate, without giving up his security : 
provided that the creditor must in no case 
receive in the whole more than the full amount 
of his debt (c). 

(a) Re Hodgson, Beckett v. Ramsdale (1885) 31 Cli. Div. 177, 
55 L. J. Oh. 241, and see sect. 9 of the Partnership Act, p. 45, 
above. 

(&) Re Parkers, Ex parte Sheppard (1887) 19 Q. B. D. 84, 
66 L. J. Q. B. 338. 

(c) Re Plummer (1841) 1 Ph. 56, 60, 41 E. E. 652, 65 E. E. 
330, 332; Rolfe v. Flower (1866) L. E. 1 P. C. at p. 46, 3 Moo. 
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Part n. Explanation. — Representations made to a 

— ap; — ■_ creditor by the partner or partners giving him 
a security that the property on which the 
security is given is separate, or is the property 
of the firm, as the case may be, do not afFect or 
extend the application of this rule(c?). 



Illustrations. 

1. A., B. and C. are partners, and open a banking account 
with D. The bank makes advances to the firm on the secu- 
rity of the joint and several promissory note of A., B. and 
C. Afterwards A. gives the bank a mortgage of separate 
property of his own to secure the balance then due and future 
advances to a limited extent. The firm becomes bankrupt, 
being at the time indebted to the bank beyond the amount 
covered by the promissory note and mortgage respectively. 
After realizing the mortgage security, D. may prove against 
the joint estate upon the promissory note for the balance of 
the debt (e). 

2. A. is in partnership with his son, B. They execute to 
a partnership creditor, C, a joint and several bond for his 
debt, and A. also gives C. an equitable mortgage on land 
which is his separate property. The partnership is after- 
wards dissolved. A. dies intestate, and B. becomes bank- 
rupt. The partnership debts and A.'s other debts are of 
such an amount that, apart from this mortgage debt, A.'s 
estate would be insolvent. Here C. may prove his debt in 
B.'s bankruptcy without giving up his security, as B. has 

P. C. N. S. 391, 16 E. E. at p. 149, 146 E. E. Ill; Lindley, 
830, 837 sqq. Por the general rule as to the treatment of secured 
debts in bankruptcy, see further Schedule 2 to the Bankruptcy 
Act, 1914; also Coiddery v. Bartrum (1880-1) 19 Oh. Div. 394, 
51 L. J. Oh. 265; Sodite Qinerale de Paris v. Geen (1883) 
8 App. Ca. 606, 53 L. J. Oh. 153. 

(rf) Soo Illustration 4, next page. 

(e) Ex parte Bate (1838) 3 Deac. 358. 
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no beneficial interest in the morigaged estate, and C.'s secu- Part IL 
rity is therefore not on B.'s estate (/). Chap. m. 

3. A. and B. are partners. The firm keeps a banking 
account -with C. & Co., -with whom A. likewise keeps a sepa- 
rate account. A. deposits with the bank the title-deeds of 
separate property of his own, to secure the balance of account 
due or to become due from him, either alone or together 
with any one in partnership with him. The firm of A. and 
B. becomes bankrupt. Both the account of the firm and 
A.'s separate account are overdrawn. C. & Co. may prove 
against the joint estate for the whole balance due from the 
firm to the bank, and apportion the proceeds of the security 
on A.'s property between the balance due from the firm and 
that due from A. as they think fit, allowing for what comes 
to them under the proof against the joint estate {g). C . & Co . 
may also prove against A.'s separate estate for the residue 
of A.'s separate debt due to them, after deducting the 
apportioned part of the proceeds of the security Qi) . 

4. A. and B. are partners. A. is a shareholder in a bank 
incorporated under the Companies Acts, which by the articles 
of association has a lien on the shares of every shareholder 
for debts due to the bank from him either alone or jointly 
with any other person. A.'s shares are in fact, but not to the 
knowledge of the bank, partnership property. The firm of 
A. and B. becomes bankrupt. The bank cannot treat these 
shares as A.'s separate property for the purpose of its lien, 
and cannot prove against the joint estate for the balance 
due from the firm of A. and B. without deducting the value 
of the shares («■). , ; 

(/) Ex parte Turney (1844) 3 M. & D. 576. 

{g) Per this purpose they may apply to the Court to have a 
dividend declared first on the joint estate under sect. 63 of the 
Bankruptcy Act, 1914: see p. 157, above. 

{h) Ex parte Bichin (1875) L. E. 20 Eq. 767, 44 L. J. Bky. 
113. 

(i) Ex parte Maiwhester and County Bank (1876) 3 Oh. Div. 
481, 45 L. J. Bky. 149. The reason is, according to Mellish, 
li.J. (3 Ch. Div. at p. 487), that the question is not between 
the partners and the secured creditor, but between the secured 
creditor and the other creditors of the firm, so that the principle 
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Fart II. 
Chap. III. 

Double proof 
allowed on 
distinct 
contracts. 



6. "If a debtor was at the date of the 
receiving order liable in respect of distinct con- 
tracts as a member of two or more distinct 
firms, or as a sole contractor and also as mem- 
ber of a firm, the circumstance that the firms 
are in whole or in part composed of the same 
individuals, or that the sole contractor is also 
one of the joint contractors, shall not prevent 
proof (/f) in respect of the contracts against 
the properties respectively liable on the 
contracts " {I). 

In cases not included in the foregoing rule a 
creditor to whom a firm is liable, and to whom 
its members are also severally liable for the 
same debt, must elect whether he will proceed 
as a creditor of the firm or as a separate 
creditor of the partners {m). 



of estoppel does not apply. James, L.J., doubted as to the 
principle, a,nd Baggallay, J. A., preferred to rest the decision on 
the provisions of the Ba,nkruptcy Act as to secured creditors. 

(A-) The statutory right to prove carries the right to receive 
dividends, and is in zio case merely formal: see Ex parte Honey 
(1871) L. E. 7 Ch. 178, 41 L. J. Bky. 9. 

{l) Bankruptcy Act, 1914 (4 & 5 Geo. V. c. 59), Sched. 2, 
Art. 19. 

(to) This was the old general rule, which is now practically 
reduced to an exception of no great importance. Por a recent 
example, see Re Kent County Gas Light & Coke Co. [19133 
1 Ch. 92, 82 L. J. Oh. 28. That no good reason can be given 
for the rule, see the judgment of James and Baggallay, L.JJ., 
Ex parte Adamson (1878) 8 Oh. Div. at p. 817. The cases cited 
as illustrations will show that the Court is inclined to give a 
liberal application to the modern enactment. 
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Illustrations. '^^'^ ^^■ 

Chap. III. 

1. A., B., and others are partners in a firm of A. & Co. 

A joint and several promissory note is made and signed by 
A. & Co., by A. and B. separately, and by other persons. 
Afterwards the firm of A. & Co. becomes bankrupt. Here 
the contract of the firm and the separate contracts of A. 
and B. contained in the same note are distinct contracts 
within the above ride, and the holder of the note may prove 
against and receive dividends from both the joint estate of 
the firm and the separate estates of A. and B. (n). 

2. A. and B. are partners. They borrow a sum of money 
for partnership purposes from C, and C. settles the debt 
upon certain trusts by a deed in which A. and B. jointly 
and severally covenant with D. to pay the sum. The deed 
does not show that A. and B. are partners or that the debt 
is a partnership debt. The firm becomes bankrupt. Here 
it may be shown by external evidence that the joint contract 
of A. and B. in the deed is in fact the contract of their firm, 
and D. may prove against the joint estate of the firm in 
respect of the joint covenant, and against the separate estates 
of A. and B. in respect of their several covenants (o). 

7. Where the discharge of any member of Efeeotof 
a partnership firm is granted to him in his discharge 
separate bankruptcy, he is thereby released ° ^" "* 
from the debts of the firm as well as from his 
separate debts (jo). 

(») Ex parte Honey (1871) L. E. 7 Ch. 178, 41 L. J. Bky. 9. 
(o) Ex parte Stone (1873) L. E. 8 Oh. 914, 42 L. J. Bky. 73. 
Ip) Ex parte Hammond (1873) L. E. 16 Eq. 614, 42 L. J. 
Bky. 97. 
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PART III. 

rOBMS. 



Fart III. 
Forms. 



If the part- 
nership is to 
be for life it 
will be ex- 
pressed to be 
" for and 
during the 
joint Uves of 
the partners." 



Form 1. 

Deed of Partnership between Two Business Men. 

This Indenture made the day of 

between A., of etc., and B., of etc., Witnesseth as 
follows : — 

1. The said A. and B. will become and remain 
partners in the business of for the term of 

years from the date of these presents, if 
they shall so long live, under the style or firm of 

, but subject to the provision for deter- 
mination hereinafter contained. 

2. Either partner shall be at liberty to deter- 
mine the partnership at the end of years 
from the date of these presents by giving to the 
other partner not less than calendar months' 
previous notice in writing of his intention to do 
so, or by leaving such notice at the place where 
the business of the partnership shall for the time 
being be carried on. 

3. The business of the partnership shall be 
carried on at or at such other place or 
places as the partners may from time to time 
determine. 
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4. Both the partners -will at all times diligently part iii. 
employ themselves in the business of the partner- '^"""- _^ 
ship and carry on the same for the greatest 
advantage of the partnership. 

5. The Bankers of the firm shall be Messrs. 

at or such other bankers as shall 

from time to time be agreed upon by the partners, 
and all moneys and securities of the partnership 
except moneys required for current expenses 
shall be paid into and deposited with the said 
Bankers. 

6. Each partner shall have power to draw 
cheques in the name of the firm. 

7. The capital of the partnership shall consist 
of the sum of £ to be paid to the credit of 
the firm by the partners in equal shares imme- 
diately after the execution of these presents. 

8. Neither partner shall without the con.sent 
in writing of the other do any of the things 
following : — 

(a) Be either directly or indirectly engaged or See Partner- 
interested in any trade or business except the 139^, a. 30. 
business of the partnership. 

(b) Lend any money or deliver on credit any 
goods belonging to or otherwise give credit on 
behalf of the partnership. 

((?) Give any security or undertaking for the see Partner- 
payment of money on account of the partnership, isg^^^'^'s sqq. 

(d) Release or compound any debt owing to or 
claim by the partnership. 

(e) Enter into any bond or become security for see Partner- 
any person or do or knowingly permit to be done 589^oi'3°33(2). 



188 



FORMS. 



Fart III. 
Forms. 



See Partner- 
ship Act, 
1890, B. 24 (7) 
and s. 31. 



See Partner- 
ship Act, 
1890, 8. 28. 



By the 
Partnership 
Act, 1890, 
s. 24, profits 
and losses are, 
except where 
otherwise 
agreed, to he 
shared 
equally, and 
this clause 
and clause 12 
may he 
omitted if it 
is desired to 
shorten the 
deed. 



any thing whereby the capital or property of the 
partnership may be seized, attached, or taken in 
execution. 

(/) Assign or mortgage his share or interest 
in the partnership or introduce or attempt to 
introduce any other person into the business of 
the partnership. 

{g) Hire or dismiss any clerk, traveller or 
other servant of the partnership. 

[h) Make any journey or voyage on account 
of the partnership. 

{i) Enter into any contract for the purchase 
of property or goods exceeding in value the sum 
of £ 

9. Each partner shall punctually pay and 
discharge his separate debts and. liabilities and 
shall keep the partnership efEectually indemnified 
against the same. 

10. Each partner shall be just and faithful to 
the other partners or partner in all matters 
relating to the business of the partnership and 
shall give a true account of and full information 
relating to the same as often as he shall be 
reasonably required to do so. 

11. All outgoings and expenses of the partner- 
ship and all losses shall be paid out of the capital 
and profits of the partnership, and if the same 
shall be deficient then by the partners in equal 
shares. 

12. The partners shall be entitled to the net 
profits of the business in equal shares, and the 
same shall be divided between the partners 
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immediately after the settlement in manner part iii. 
hereinafter provided of the general annual account ^°^"^- 
in each year. 

13. Each partner may draw out of the business 
the monthly sum of £ in anticipation of his 
share, of profits for the current year, and if on 
taking the general account in any year he shall 
be found to have drawn more than the amount of 
profits to which he shall be entitled for that year, 
he shall immediately refund the excess. 

14. Proper books of account shall be kept by 
the partners, and all such entries made therein 
as are usually entered in books of account kept 
by persons engaged in a business similar to the 
business of the partnership. The partnership This is pro- 
books shall be kept at the place of business for r24'^(|)'onhe 
the time being of the partnership, and each ^of "^g^^ 
partner shall at all reasonable times have access ^"^4 ™'^7.}'?, 

■■■ 1 • P 1 omitted if it 

to and power to take copies of the same. is desired to 

shorten the 

15. On the day of in the year 

and on the day of in every succeeding 

year, during the continuance of the partnership, a 
general account shall be taken up to the said 
day of of the assets and liabilities and trans- 

actions of the partnership, and shall be entered 
in two books, and shall be signed in each such 
book by each partner, and after such signature 
each partner shall keep one of such books and 
shall be bound by such account : provided never- 
theless that if any manifest error is found in 
the account by either partner and signified to 
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Fart III. 
Forms. 



If it IB desired 
to ehorten the 
deed this 
clause may be 
omitted in 
reliance on 
ss. 39 and 44 
of the 
Partnership 
Act, 1890. 



the other within calendar months after 

signature as aforesaid, such error shall be rectified. 

16, Upon the determination of the partnership 
otherwise than by the death of either partner or 
by notice to determine as hereinbefore provided, 
a general account shall be taken of the assets and 
liabilities and transactions of the partnership, 
and the assets shall as soon as may be be realised 
and the liabilities discharged and the net surplus 
after payment of the expenses of realisation and 
discharge of liabilities and of any unpaid profits 
due to either partner, shall be divided between the 
partners in equal shares, and each partner shall 
execute and do all such deeds, documents, and 
things as may be necessary or convenient for 
effecting the speedy winding up of the partnership 
affairs, and for such mutual indemnity and release 
as may be reasonably required. 

Short aitema- 16a. Upon the determination of the partnership 
refereii™to'' by effluxion of time, the affairs of the same shall 
^fp^A^t"^ be wound up in accordance with sections 39 and 
1890. ' 44 of the Partnership Act, 1890. 

In the case 17. In the cvcnt of the partnership being 

shipforuves dissolved by the death of either partner, or by 
^It^^ucoe^- either partner giving such notice to determine 
ing clause are ^g aforcsaid, the Other pai'tner shall have power 

unusual. ' '^ ^ '^ 

to purchase as from the date of the dissolution 
and upon the terms hereinafter appearing the 
share of the partner so dying or giving notice to 
determine as aforesaid by giving to him or to his 
legal personal representatives notice in writing to 
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that effect within calendar months from the part lii. 

date of the dissolution. ^°"^- 

18. The purchase-money for the purchase under if the good- 
clause 17 hereof shall be the net value (but not p^fo^ tt* 
allowing anything for goodwill) of the share of ^^.^*'* 
the outgoing partner after satisfying all liabilities 
of the partnership outstanding at the date of the 
dissolution, and if such value cannot be agreed 
between the parties, the same shall be referred 
to arbitration in the manner hereinafter provided. 
The purchase-money when ascertained shall be 
paid by four equal instalments at the end of four, 
eight, twelve, and sixteen months respectively 
from the date of the dissolution of the partnership, 
and shall (if required) be secured by the bond of 
the continuing partner, who shall also at his own 
cost execute and do all deeds, documents, and 
things necessary for effectually indemnifying the 
outgoing partner or his estate from all liabilities 
of the partnership ; and the outgoing partner or 
his legal personal representatives shall at the 
request and cost of the continuing partner execute 
and do all deeds, documents, and things necessary 
for effectually vesting in the purchaser the share 
purchased, and for enabling him to get in all 
debts due to the firm, and to carry on alone the 
said business as from the date of the dissolution 
of the partnership. 

19. On the determination or dissolution of the See Partner- 
partnership either partner or his legal personal l^s^o, s. h. 
representatives shall have power to sign in the 
name of the firm and publish in the London 
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Part in. Gazette a proper notice of the dissolution of th© 
^°"^- partnership. 

20. In the event of either party giving notice 
to determine the partnership, and the other 
partner purchasing his share as respectively afore- 
said, the outgoing partner shall not during the 
remainder of the term of the partnership carry 
on or be interested directly or indirectly in any 
business competing or interfering with the business 
of the partnership within a radius of miles 
of 

21. Any difference which may arise between 
the partners or their respective representatives 
with regard to the interpretation of these presents 
or any part tliereof, or as to the rights or liabilities 
of either partner under these presents or with 
regard to the winding up of or any other matter 
or thing relating to the partnership or the affairs 
thereof, shall be referred to a single arbitrator in 
conformity with the provisions of the Arbitration 
Act, 1889. 

In witness, &c. 



Form 2. 

Deed of Partnership between Three Business 3Ien. 

This Indenture made the day of 1900, 

between A. of B. of and C. of 

Witnesseth as follows (that is to say) : — 

1. The said A., B., and 0. and the survivors 
of them, will become and remain partners in the 
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business of from the day of for part iii. 

the term of years, if they or any two of ^°'^'"^- 

them shall so long live, but f subject to determi- 
nation as hereinafter provided. 

2. Any partner may retire from the partnership 
at any time after the day of 19 on 
giving not less than six calendar months' previous 
notice in writing to the other partners of his 
intention to do so, or leaving such notice at the 
place where the business of the partnership shall 
for the time being be carried on, and at the 
expiration of such notice tlie partnership shall as 
regards the partner giving or leaving such notice 
terminate accordingly. 

3. The death or retirement of any partner shall 
not dissolve the partnership between the re- 
maining partners. 

4. The style or firm of the partnership shall 
be 

5. The business of the partnership shall be 
carried on at the freehold premises, No. 
Street, in or at such other place as the 
partners, or the majority of them, shall from time 
to time agree upon. 

6. The bankers of the partnership shall be 
Messrs. of or such other bankers as 
the partners, or the majority of tliem, shall from 
time to time determine. All moneys and secu- 
rities for money belonging to the partnership 
(except such money as is required for current 
expenses) shall be paid into and deposited with 
the said bankers. 

p. ; 13 
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Part III. 7. All cheques drawn on the partnership account 
^°'°"- shall be signed by at least two partners. 



8. The capital of the partnership shall be the 
sum of £ made up as follows: — £1,800, 
part thereof, being the agreed value of the said 
freehold premises. No. Street aforesaid, and 
the stock-in-trade and plant at present on the 
same premises, which respectively belong to the 
said A., but are to be taken over and become the 
property of the said partnership, and to be credited 
to the said A. in the books of the partnership as 
part of the capital brought in by the said A. ; £200, 
further capital to be contributed by the said A. ; 
£1,000 to be contributed by the said B. ; and 
£1,000 to be contributed by the said C. Such 
sums of £200, £1,000, and £1,000 are to be paid 
into the partnership account with the said bankers 
immediately after the execution of these presents. 

9. Any further capital which may be hereafter 
required for the purposes of the partnership shall 
be contributed by the partners in the proportions 
in which they shall for the time being be entitled 
to the net profits of the said business. 

SeePartnei- iQ. Each partner shall be entitled to interest 

ship Act, , p . 

1890, s. 24. at the rate oi o per cent, per annum on the 
amount of his capital for the time being in the 
said business. 

1 1 . All outgoings and expenses of the partner- 
ship, and all losses and interest on capital, shall 
be i)ayable out of the profits and capital of the 
partnership, and, in the case of deficiency, by the 
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partners in'the shares in which they are entitled Part iii. 
to the net profits of the business, Tovms. 

12. The partners shall be entitled to the net 
profits of the said business in the shares follow- 
ing : — the said A. to a moiety, the said B. to one 
equal fourth share, and the said C. to one other 
equal fourth share. The net profits shall be 
divided as aforesaid immediately after the settle- 
ment in manner hereinafter provided of the 
annual general account in each year. 

1 3. The partners may at the end of each month, 
or otherwise as they may agree, draw out of the 
said business on account of their respective shares 
of profits for the current year the following sums, 
namely, the said A., sums not exceeding £ , 
the said B., sums not exceeding £ , and the 
said C, sums not exceeding £ . If on taking 
the annual general account in any year any partner 
shall be found to have drawn more than the amount 
of profits to which he shall be entitled for that 
year, he shall immediately refund the excess. 

14. Each partner shall at all times devote all his 
time and attention to the business of the partner- 
ship, and employ himself therein with the utmost 
diligence, and carry on the same for the greatest 
advantage of the partnership. 

15. No partner shall during the continuance of 
the partnership, without the written consent of 
the other partners or partner, do any of the things 
following : — 

(The rest to he the same as clause 8 in Form 1, 

■omitting (b). ) 

13 (2) 
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Part HI. 16. No partner shall lend any money or deliver 
^°""- on credit any goods belonging to or otherwise give 
any credit on behalf of the partnership in any case 
in which the other partners or partner shall have 
forbidden him to do so, and if any partner shall 
do so he shall make good to the partnership any 
loss caused thereby. 

17. Proper books of account shall be kept by 
the partners, and all such entries made therein as 
are usually entered in books of account kept by 
persons engaged in a business similar to the 
business of the partnership. The partnership 
books shall be kept at the place of business for 
the time being of. the partnership, and each 
partner shall at all reasonable times have access 
to and power to take copies of the same. 

18. On the day of in the year 
and the day of in every succeeding 
year during the continuance of the partnership, a 
general account shall be taken up to the said 
day of of the assets and liabilities and trans- 
actions of the partnership, and shall be entered in 
three books and shall be signed in each such book 
by each partner, and after such signature each 
partner shall keep one of such books and shall be 
bound by such account; provided, nevertheless, 
that if any manifest error is found in the account 
by any partner and signified to the others within 

calendar months after signature as aforesaid, 
such error shall be rectified. 

19. If upon the final determination of the 
partnership by effluxion of time, or otherwise than 
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by death or retirement as aforesaid, there shall be part iiL 
two or more partners still living, a general account ^°"°'' 
shall be taken of the assets and liabilities and 
transactions of the partnership, and the assets 
shall as soon as may be be realised and the 
liabilities discharged, and the net surplus (if any) 
after payment of the expenses of realisation and 
discharge of liabilities and payment of any unpaid 
profits or interest on capital due to any partner 
and the share of capital of each partner be divided 
between the partners for the time being in the 
shares in which they shall then be entitled to the 
net profits of the partnership, and each partner 
shall execute and do all such deeds, documents, 
and things as may be necessary or convenient for 
effecting the speedy winding up of the partnership 
affairs, and for such mutual indemnity and release 
as may be reasonably required. 

20. If any partner shall die or retire during the 
partnership his share shall, as from his death or 
retirement, be purchased by and become the 
property of the remaining partners or partner on 
the terms hereinafter appearing, and if more than 
one then in the shares in which they shall for the 
time being be entitled to the profits of the said 
business. 

21 . The outgoing partner or the representatives 
of the deceased partner (as the case may be) shall, 
if such death or retirement happen before the day 
hereby fixed for the settlement of the first annual 
general account, be entitled to the capital brought 
in by such partner with interest thereon at the 



198 F0BM8. 



Forms. 



Part III. rate aforesaid down to the day of his death, or if 
the same shall happen after that day then to a 
sum of money representing the value of the share 
of the capital and property of the partnership 
(including his share of goodwill which is to be taken 
in any case to be of the value of £ ) which 

shall be shown to be due to such partner upon the 
last annual general account, or which would have 
been shown to be due to such partner if such 
account had been duly taken on the day 

of immediately pi-eceding such death or 

retirement, together with interest on capital as 
aforesaid, and in either case the outgoing partner 
or the representatives of the deceased partner (as 
the case may be) shall also receive an allowance 
after the rate of per cent, per annum upon 

the capital or share of capital and property of the 
partnership (as the case may be) of such partner 
in lieu of profits from the commencement of the 
partnership or from the last annual general 
account (as the case ma}' be) to the time of such 
death or retirement, the amount so ascertained to 
be due to the outgoing partner or the represen- 
tatives of the deceased partner to be paid by tlie 
surviving or continuing partners or partner, and, 
if more than one, in the proportions in which 
they shall thereupon become entitled to the 
profits of the partnership, within two years from 
such death or retirement, with interest until 
payment at the rate of £ per cent, per 

annum. 

22. The surviving or continuing partners or 
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partner shall at their or his own costs execute and part iii. 
do all such deeds, documents, and things as shall ^°""- 
be necessary or expedient for the purpose of 
effectually indemnifying the outgoing partner or 
the representatives of the deceased partner from 
all liabilities of the partnership, and the outgoing 
partner or the representatives of the deceased 
partner (as the case may be) shall, at the request 
and costs of the surviving or continuing partners 
or partner, execute and do all such deeds, 
documents, and things as may be necessary or 
convenient for the purpose of vesting all the share 
and interest of the outgoing or deceased partner 
of and in the partnership and the business and 
assets thereof in the surviving or continuing 
partners or partner and enabling the latter to 
recover and receive the same. 

23. On the determination or dissolution of the 
partnership any partner (including for this purpose 
an outgoing partner), or the representatives of any 
deceased partner, may sign in the name of the 
firm and publish in the London Gazette a proper 
notice of the dissolution of the partnership. 

24. If any partner shall retire during the 
continuance of the partnership he shall not during 
the remainder of the partnership term carry on 
or be interested directly or indirectly in any 
business competing or in any way interfering 
with the business of the partnership within a 
radius of miles of 

25. Any difference which may arise between 
the partners or their respective representatives or 
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Part III. 
Forms. 



Or "to two 
arbitrators 
and an 
umpire." 



any of them, with regard to the interpretation of 
these presents, or any part thereof or as to the 
rights or liabilities of the partners or any of 
them under these presents or with regard to the 
winding up of or any other matter or thing 
relating to the partnership or the affairs thereof, 
shall be referred to a single arbitrator in conformity 
with the provisions of the Arbitration Act, 1889. 
In witness, &c. 



Form 3. 

Deed of Partnership between Three Solicitors. 

This Indenture made the day of 

between A. of and B. of and C. 

of . Whereas the said A. has for some years 

past carried on the business of a solicitor at 
and whereas the said A. has agi-eed to take the said 
B. and C. into partnership with him in the said 
business upon the terms hereinafter appearing. 

Now this Indenture Witnesseth as follows (that 
is to say) : — I, 2, 3, 4. Same as in Form 2. 

;j. The business of the partnership shall be 
carried on at the leasehold premises. No. 
in which are vested in the said A. for a 

term of years under an indenture of lease dated, 
&c., and made between, &c., at the rent of £ 
per annum, or at such other place or places as the 
partners, or a majority of them, shall from time 
to time determine. 

6 and 7. Same as in Form 2. 
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8. The capital of the partnership shall consist part in. 
of the said leasehold premises, No. Street _ ^°'i°'^- __ 
aforesaid, and the office furniture, books, boxes, 

safes, and fittings, which are now in or on the 
said premises, and of the sum of £2,100 which is 
to be contributed by the partners in equal shares, 
and is to be paid into the firm's account as soon 
as possible after the execution of these presents. 

9. The said leasehold premises and office 
iurniture, books, boxes, safes, and fittings are 
the property of the said A., but are to become the 
property of the partnership. The value thereof, 
which is to be taken to be £ shall be credited 
to the said A. as additional capital brought in by 
him into the said business. 

10. The said A. shall hold the said leasehold 
premises in trust for the firm, and shall be 
indemnified by and at the expense of the partner- 
ship against the rent and all covenants and condi- 
tions on the part of the lessee in the said lease 
contained as from the date of these presents. 

1 1. 12, and 13. Same as in clauses 9, 10, and 11 
id Form 2. 

14. The partners shall be entitled to the net 
profits of the said business in the shares following 
(that is to say): — The said A. to two equal third 
parts, the said B. to one equal sixth part, and the 
said C. to one other equal sixth part. The net 
profits shall be divided as afox-esaid immediately 
after the settlement in manner herein provided 
■of the annual general account in each year. 

15 and 16. Same as clauses 13 and 14 in Form 2. 
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Part III, 17. No partner shall during the continuance of 
^°'°"- the partneriship without the written consent of the 
other partners or partner do any of the things, 
following : — 

[The rest to be the same as clause 8 in Form \y 
omitting [b) and [g).) 

18. No partner shall lend any money belonging 
to or give any credit on behalf of the partnership 
in any case in which the other partners or partner 
shall have forbidden him to do so, nor shall he 
undertake any professional business of any kind 
after having been required by the other partners 
or partner not to do so. 

19. No partner shall hire or dismiss, except in 
case of gross misconduct, any clerk or person in the 
employment of the partnership, or take any articled 
clerk without the consent of the other partners 
or partner. 

20. All moneys received at any time by way of 
premium from articled clerks shall be treated as 
profits of the partnership business. 

21. In the event of the firm or any partner 
acting as solicitor for or on behalf of any of the 
partners, or his wife or children, or their, his or her 
trustees, such business shall not be charged for 
except as to payments out of pocket, and except 
as to costs recovered against other parties in any 
successful action, or defence or other proceedings, 
or out of any fund or estate to which such action 
or proceeding shall relate, which said costs shall 
be carried to the credit of the partnership and 
be dealt with as partnership profits. 
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22. If any partner shall be a trustee in any Part in. 
matter or business, and stall not be entitled to act '*''""• 
as solicitor in respect of same, either by himself or 
his iirm, and to be paid as solicitor out of the 
trust estate or otherwise, the other partners or 
partner may act as such solicitors or solicitor on 
their or his own account, and the partner who is 
such trustee shall not be entitled to any share in 
the profit costs arising out of such business or 
matter. 

28. Proper books of account shall be kept by 
the partners and entries made therein of all such 
matters, transactions, and things as are usually 
entered in books of account kept by persons 
engaged in concerns of a similar nature, and 
including particulars of all attendances and profes- 
sional business transacted by each partner, and 
of all such names, times, and places as may be 
necessary or useful for the manifestation of the 
business of the partnership. The said books of tms is pro- 
account and other books, and all deeds, securities, r24(9°of the 
letters, papers, and documents belonging or AofTsQo ^ 
relating to the partnership shall be kept at the o^^t^^J^t 
office for the time being of the partnership, and ^? ^fP"^®?,*" 
each partner shall at all reasonable times have deed, 
free access to examine and copy the same. 

24. If the said A. shall die during the partner- 
ship term the surviving partners or partner shall 
during the remainder of the term pay to the 
representatives of the said A. an annuity of 
£ by equal half-yearly payments, to com- 

mence from the death of the said A., and to be 
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Part III. deemed to accrue from day to day, and the first 
_Z^"l of such payments to be made at the end of 

calendar months from the death of the said A. 

25. Any partner may, during the continuance 
of the said partnership term, assign to a son who 
shall have become a duly quaKfied solicitor the 
whole or a part of the share of capital and profits 
of such partner in the said business, and to intro- 
duce such son as a partner into the said firm to 
the extent of the share so assigned to him, and 
such son shall on his accession execute a proper 
deed binding him to observ^e all the provisions 
herein contained, so far as the same may be 
applicable to him, and containing all necessary 
and proper provisions for continuing such part- 
nership in accordance with the terms of these 
presents. 

26. Same as clause 18 m Form 2. 

27. Satne as dame 19 in Form 2, but with the 
following additional words at the end : — " All docu- 
ments and papers relating to the said business 
shall, subject to the consent of the clients to 
whom the same respectively shall belong, 
be delivered to the partner who shall have 
usually attended to the business of such clients 
respectively." 

28. In case any partner shall die or become 
bankrupt, or retire from the partnership during 
the continuance of the said term, the share of 
such deceased or outgoing partner shall, as from 
the date of his death, bankruptcy, or retirement 
(as the case may be), but subject as hereinafter 
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provided, belong to and be purchased by the sur- part in. 
yiving or continuing partners or partner, if more ^°""' 
than one, in shares proportionate to their then 
shares in the said business. 

29. If the surviving or continuing partners or 
partner shall, within months from the date of 
the death of the late partner, or of his ceasing to 
be a partner, as in clause 28 hereof aforesaid, give 
to the latter or his legal personal representative or 
trustee (as the case may be), a notice in writing 
claiming that the partnership affairs shall be 
wound up, or shall leave a notice in writing to the 
like effect at the oflSce for the time being of the 
partnership, then the partnership affairs shall be 
wound up as if the partnership had determined 
by effluxion of time. 

30. The amount to be paid to the outgoing 
partner or his trustee, or the representatives of a 
deceased partner, shall be ascertained by taking 
a general account and making a statement in 
writing of the share of such partner of the capital 
and effects of the partnership and of all unpaid 
profits and interest on capital belonging to him 
at the date of his death, bankruptcy, or retire- 
ment (as the case may be), and for this purpose 
a valuation shall be made of all assets or effects 
requiring valuation (the share of goodwill in any 
case being taken to be £ ), and the amount 
ascertained to be due to the outgoing partner or 
his trustee, or the representatives of the deceased 
partner, shall be paid with interest on the same 
or on any portion fi-om time to time remaining 
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Part III. unpaid by three equal payments at the end of 
^°"" ^- seven, fourteen, and twenty-one calendar months 
respectively from the date of such death, bank- 
ruptcy, or retirement as aforesaid. All necessary 
and convenient deeds, documents, and things shall, 
at the expense of the surviving or continuing 
partners or partner, be executed and done for 
eflfectually vesting the share of the outgoing or 
deceased partner in the business and assets of the 
partnership in the surviving or continuing partners 
or partner and for effectually indemnifying the 
outgoing partner or his trustee, or the estate of 
the deceased partner (as the case may be) from 
the liabilities of the partnership, and all docu- 
ments and papers relating to the business of the 
firm shall (subject to the claims of clients to 
whom the same shall belong) remain with or be 
delivered to the surviving or continuing partners 
or partner. 

31, 32 and 33. Same as clauses 23, 24, and 25 
in Form 2. 

In witness, &c. 



Form 4. 

Deed of Dissolution of Partnership. 

This Indenture, made the day of 

between A. of the one part and B. and C. of the 
other part. 

Whereas the said parties have hitherto carried 
on the business of in partnership, under 
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articles of partnership dated the day of part m. 

and under such articles the capital and ^°""- 
assets of the partnership belong to them in equal 
shares. And whereas the property of the partner- 
ship consists of the leasehold properties specified 
in the Schedule hereto, which are vested in the 
said C. in trust for the said parties, and also of 
certain machinery, fixtures, and plant and also the 
stock-in-trade, materials, goodwill, book-debts, 
contracts, and effects used in the said business or 
belonging to the partnership. And whereas it 
has been agreed between the said parties that the 
said partnership shall be dissolved as regards the 
said A. as from the day of next, and 

notice of such dissolution has been signed by 
them respectively for insertion in the London 
Gazette. And whereas it has been further agreed 
between the parties that as from the day 

of the said business shall be carried on by 

the said B. and C alone, and that the said B. 
and C. shall pay to the said A. the net value of 
his share in the goodwill and property of the 
partnership as on the said day of 

and shall take over all debts and liabilities of the 
partnership outstanding on the same day and 
indemnify the said A. in manner hereinafter 
appearing, and that in consideration of the 
premises the said A. shall assign to the said B. 
and C. absolutely his one equal third share of 
and in the said business and partnership pro- 
perty, and shall enter into the covenant by him 
hereinafter contained. And whereas a general 
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Part III. account and valuation have been taken and made 
Forms^^ of the goodwill, assets, and liabilities of the 
partnership, and it has been agreed that the net 
value of the said share of the said A., after pro- 
viding for all the liabilities of the said partner- 
ship as on the said day of is the 
sum of £ . And whereas for the purpose 
of stamp duty it has been agreed that the sum 
of £ shall be taken to be the value of the 
The share of ga,i(j share of the said A. in the said leasehold 

leaseholds 

can, of course, premises, and the sum of £ shall be the 

beassignedby ^, ni-i ■ ^ • ^ i.i 

this deed; but value 01 his sharo m the residue oi the partner- 
it -wIiTbe"*^^ ship property and goodwill. Xow this Indenture 
aasl|rthe*° witnesseth that in pm-suance of the said agree- 
srirate?^ so '^^"^ ^^^ ^^ consideration of the premises, the 
as to keep the said parties hereby respectively declare that the 

partnership ^ . i in 

oS the title, partnership between them shall, so far as regards 

the said A., be dissolved as from the said 
Frequently day of . And this Indenture also witnesseth 

the sum i . i> i p i • ^ 

representing that in further pursuance ot the said agreement 

the share of i. -i .. Pii on 

the outgoing and in consideration ot the sum oi £ now 

paid^byinstai- paid to the said A. by the said B. and C, the said 
™^°ed°dat ^' ^^ beneficial owner hereby assigns and transfers 
or the con- to the Said B. and C. All that one equal undivided 

tinuing , 

partners give third part or sharc of the said A. of and in the 

a bond for the ^11 11 1 . 1 , 

payment of fixed and movable machinery, plant, moneys, 
eithe^case ° stock-in-trade, contracts, book-debts, goodwill and 
stenoesXuid ©ffects of the said partnership. To hold the same 
be shortly ^^^q t^g Said B. and. C. absolutely. And the said 

recited, and •' 

the operative A., as regards the share hereby assigned by him 

part of the ' . 1 , , . , • , t^ , ^ 

deed, of as aioresaid, hereby appoints the said B. and C. 
acoo?dingf™ and the survivor of them, the attorneys or attorney 
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of him the said A., in the joint names of the sail part m. 
B. and C. or otherwise, to demand, sue for, and ^*'"°''- 
receive all credits, moneys, and things of the said 
partnership hereby dissolved, and to give efEectual 
receipts and discharges for the same respectively, 
and to use all such remedies or proceedings for 
the purpose of recovering and getting in the same 
as may be deemed expedient, and for all or any of 
such purposes to appoint a substitute or substitutes, 
and to revoke such substitution, and generally 
to act in such manner as may be requisite for 
giving to the said B. and C. the full benefit of the 
assignment hereby made. And the said A. hereby 
covenants with the said B, and C. that he the said 

A. will not, at any time hereafter during his life, 
carry on or be interested or concerned in carrying 
on the business of within a radius of 
miles from the town of . And this Inden- 
ture further witnesseth that, in consideration of 
the premises, the said A. hereby releases the said 

B. and C. respectively, and the said B. and C 
hereby respectively release the said A. from the 
said articles of partnership and everything therein 
contained, and from all claims and demands there- 
under or in relation thereto. And the said B. 
and C. hereby jointly and severally covenant with 
the said A. that the said B. and C, or one of them, 
or the persons deriving title imder them, or one 
of them, will pay all debts and liabilities of the 
said partnership hereby dissolved outstanding on 
the said day of and will, as from the day 
of pay and discharge all the debts and 

p. 14 
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liabilities of the same partnership, and will at all 
times hereafter effectually keep indemnified the 
said A. and all persons deriving title under him 
and his and their estate and effects against all 
costs, damages and expenses, claims and demands 
in respect thereof, and also against all costs, 
damages and expenses, by reason of any action 
or proceeding w hich may be brought or instituted 
by the said B. and C. or either of them, or other 
person or persons, by virtue of the power of attorney 
hereinbefore contained, or of any act, matter, or 
thing in relation thereto. In witness, &c. 

The Schedule above eefeered to. 

Particulars of the leasehold properties. 
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THE LIMITED PAETNERSHIPS ACT, 1907. 
(7 Edw. 7, c. 24.) 

The purpose and grounds of the Act are best stated in 
the words used by Lord Avebury, in. moving the second 
reading in the House of Lords (a). 

" The object ia to introduce the system which abroad 
is known as commandite, which has been in operation 
for many years in Europe and the United States, and is 
found most useful. It was examined some years ago (6) 
by a Parliamentary Committee, which reported in its 
favour. It is supported by the chambers of commerce 
and, indeed, by commercial opinion generally. Some 
good judges have considered that, if it had been intro- 
duced before l im ited liability, much loss of capital 
would have been avoided." 

Some lawyers, of whom the present writer was one, had 
supposed that the unfettered ea^e of forming private com- 
panies, and even "one-man" companies, since the House 
of Lords decided Salomon's case, somewhat to the surprise 
of the profession, in 1897, had put an end to any effective 
demand for the recognition of true limited partnership 
on the commandite system; and American experience 
appeared to bear out this view to some extent. Limited 
partnership, as we now have it, does, in a direct and honest 
fashion, what the one-man company does, at best, in- 
directly. There is nothing dishonest in fiction, to be sure, 
when it becomes transparent; but on the whole it seems 

(o) Pari. Deb. 1907, clxxvii. 494. 

(6) These words seem literally applicable only to the report 
of a Departmental Committee (Board of Trade) on Anendment 
of the Oompanies Aots, as long since as 1859, 0. 7779, p. xix. 
But, in fact, another Company Law Amendment Committee was 
appointed in 1905 and reported in 1906, Cd. 3052: see par. 89 
of that report, which Lord Avebury probably had in mind. 
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better to let the facts be oailled what they are. We may, 
now hope that those provisions of the Partnership Act, 
1890, which re-enacted the timid and clumsy statute 
known as Bovill's Act, will soon be obsolete for all prac- 
tical purposes. With regard to the objections that have 
been made to limited partnership in this country, I have 
never been able to understand why a plan found useful in 
common law jurisdictions beyond seas, as well as in the 
continental countries where the law merchant was origi- 
nally developed, should be dangerous or not worth trying 
here. It may be observed that the principle was admitted 
by the Companies Act, 1867, which allowed the formation 
of companies limited by shares, but with one or more 
directors whose liability is not limited (sects. 4 — 8) (c); 
but this provision has been so little used that it may be 
called inoperative, and corresponding provisions abroad' 
appear to be not much favoured in modem practice. The 
truth seems to be that the commandite principle is not weE 
adapted for companies with a divisible share capital. In 
Germany a new form of limited partnership, in which the 
liability of all the members is limited, was introduced in 
1892; this corresponds rather to a "private company" as 
formed in this country under the general powers of the 
CJompanies Acts {d), or, as it may be since July 1, 1908, 
under se<;t. 37 of the Companies Act, 1907, now sect. 121 
of the Companies Act, 1908. Here it is commonly found 
more convenient to establish a "private company" than 
a limited partnership ; so that the present Act is not much 
used in practice. 

As to the earlier history of the subject see Lindley,, 
882—889. 

We will now give the text of the Act, with such 
comment and explanation as appear desirable. 

(c) Eeplaoed by ss. 60, 61, 123 (2), 165 (2) of the Act of 1908. 

(d) See Mr. B. ScLnster's memorandum and evidence before 
the Companies Acts Amendment Committee of 1895, 0. 7779, at 
pp. 25, 28. ■ , M 
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Sect.1. 

Short title. 



Gommenoe- 
ment of A.ot. 



Interpretation 
of terms. 



53 & 54 Vict. 
e. 39. 



Definition and 
oonxtltution 
of limited 
partnership. 



LIMITED PARTNERSHIPS !ACT, 1907. 

An Act to estahUsh Limited Partnerships. 

[28th August, 1907.] 

Be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

1. This Act may be cited for all purposes as 
the Limited Partnerships Act, 1907. 

2. This Act shall come^into operation on the 
first day of Januaiy one thousand nine hundred 
and eight. 

3. In the construction of this Act the fol- 
lowing words and expressions shall have the 
meanings respectively assigned to them in this 
section, unless there be something in the subject 
or context repugnant to such construction : — 

"Firm," "firm name," and "business" have 
the same meanings as in the Partner- 
ship Act, 1890 (e) : 

" General partner " shall mean any partner 
who is not a limited partner as defined 
by this Act. 

4. — (1.) From and after the commencement 
of this Act limited partnerships may be formed 



(e) There is nothing in the Act requiring the firm-name to 
disclose that the partnership is limited. 
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in the manner and subject to the conditions by sect «. 
this Act provided. 

(2.) A limited partnership shall not consist, 
in the case of a partnership carrying on the 
business of banking, of more than ten persons, 
and, in the case of any other partnership, of 
more than twenty persons, and must consist of 
one or more persons called general partners, 
■who shall be liable for all debts and obligations 
of the firm, and one or more persons to be 
called limited partners, who shall at the time 
of entering into such partnership contribute 
thereto a sum or sums as capital or property 
valued at a stated amount, and who shall not 
be liable for the debts or obligations of the firm 
beyond the amount so contributed. 

(3.) A limited partner shall not during the 
continuance of the partnership, either directly 
or indirectly, draw out or receive back any 
part of his contribution, and if he does so draw 
out or receive back any such part shall be liable 
for the debts and obligations of the firm up to 
the amount so drawn out or received back (/). 

(4.) A body corporate may be a limited 
partner. 

The general nature of limited partnership, as here 
understood and known in the practice of other countries, 
was thus stated by the departmental committee on the 
amendment of company law, which reported in 1906: — 

"The salient features of that system [partnership en 

(/) Quaere whether he can retire from the firm without a 
total dissolution of the partnership. 
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Sect. 4. cmmmmdite] in its simplest form are these: There is a 
managing partner), who manages the affairs of the partner- 
ship and is under unlimited liahiLity to creditors, and 
there is a sleeping partner, who contrihutes, or agrees to 
contribute, capital of specified amount for the purposes of 
the partnership. His Liability is limited to the amount of 
his capital, and he is not allowed to take part in the 
management of the business. Particulars .... are 
registered .... Sometimes there are several managing 
partners and several sleeping partners" {g). 

It will be obeerved that the Act as passed does not 
correspond to this description in one material respect. 
Sect. 4 (2) does not allow any part of a limited partner's 
contribution to be left outstanding. The clause, as passed 
by the House of Commons, contained the words " or under- 
takes to contribute," but they were struck out in the House 
of Lords {h) . It was not alleged, and I do not know of any 
reason to believe, that the option allowed in this respect ia 
other jurisdictions where limited partnership is familiar 
has in fact been found dangerous or inconvenient. The 
restriction imposed by the abundant caution of the Lords 
seems to put limited partnerships at a disadvantage as 
compared with private companies. 

The restriction of the number of members in a limited 
partnership to ten if the business is baoiking, and twenty 
in all other cases, does no more than repeat the provision 
in that behalf of the Companies Act, 1862, now 1908 
(p. 10, above). Apparently some one thought it doubtful 
whether that provision would apply to limited partner- 
ships without the insertion of express words in the present 
Act. Some difficulty was found in explaining to the 
House of Commons that no novel restriction was intended. 
Sect. 4, sub-sect. 4, seems to be another piece of abun- 
dant caution, for "there is no general principle of law 
which prevents a corporation from being a partner with 

{g) 1906, Od. 3052, par. 89 of report. 
(A) Pari. Deb. 1907, clxxxi. 330. 
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another corporation or with ordinary individuals, except gect. 4. 
the principle that a corporation cannot lawfully employ its 
funds for purposes not authorized by its constitution " (i). 
It is conceived that the present enactment, which is under- 
stood to have been inserted for the convenience of friendly 
Booieties, does not in any way make it lawful for an 
incorporated company to join a limited firm whose busi- 
ness is not within the authorized scope of its own. 

5. Every limited partnership must be regis- Registration 
tered as such in accordance with the provisions partnership 
of this Act, or in default thereof it shall be "^"""^ • 
deemed to be a general partnership, and every 
limited partner shall be deemed to be a general 
partner. 

6. — (1.) A limited partner shall not take part Modifications 

, . , . of general 

m the management of the partnership business, law in case of 
and shall not have power to bind the firm : partnersMps. 

Provided that a limited partner may by him- 
self or his agent at any time inspect the books 
of the firm and examine into the state and 
prospects of the partnership business, and may 
advise with the partners thereon. 

If a limited partner takes part in the manage- 
ment of the partnership business he shall be 
liable for all debts and obligations of the firm 
incurred while he so takes part in the manage- 
ment as though he were a general partner. 

(2.) A limited partnership shall not be dis- 
solved by the death or bankruptcy of a limited 
partner, and the lunacy of a limited partner 
shall not be a ground for dissolution of the 

(t) Lindley, 97. 
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Sect. 8. partnership by the Court unless the lunatic's 
share cannot be otherwise ascertained and 
realised. 

(3.) In the event of the dissolution of a 
limited partnership its affairs shall be wound 
up by the general partners unless the Court 
otherwise orders. 

[(4.) Applications to the Court to wind up a 
limited partnership shall be by petition under 
the Companies Acts, 1862 to 1900, and the pro- 
visions of those Acts relating to the winding-up 
of companies by the Court and of the rules 
made thereunder (including provisions as to 
fees) shall, subject to such modifications (if 
any) as the Lord Chancellor, with the concur- 
rence of the President of the Board of Trade, 
may by rules provide, apply to the winding-up 
by the Court of limited partnerships, with the 
substitution of general partners for directors (A).] 

(5.) Subject to any agreement expressed or 
implied between the partners — 

[a) Any difference arising as to ordinary 
matters connected with the partnership 
business may be decided by a majority 
of the general partners ; 

{b) A limited partner may, with the consent 
of the general partners, assign his share 

(fc) This 8ub-s. is repealed by s. 286 of the Companies (Oon- 
aolidation) Act, 1908. Under that Act a limited partnership is 
now an unregistered company for the purposes of Part VIH. 
(s. 267). See the Rules of 1909, p. 235, below. As to grounds 
for winding-up, Be Hughes & Co. [1911] 1 Oh. 342, 80 L. J. 
Oh. 262. 
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in the partnership, and upon such an sect. 6. 
assignment the assignee shall become a 
limited partner with all the rights of the 
assignor ; 

(c) The other partners shall not be entitled 

to dissolve the partnership by reason of 
any limited partner suffering his share 
to be charged for his separate debt ; 

(d) A person may be introduced as a partner 

without the consent of the existing 
limited partners ; 

(e) A limited partner shall not be entitled to 

dissolve the partnership by notice. 

The protection of the Act may be lost altogether by, 
passive default in omitting to register (as to the require- 
ments of and incidental to registration see sects. 8, 9, 10); 
or as to any limited partner, by his own excess of activity, 
if he interferes in the executive management of the busi- 
ness. Moreover, it will be observed that no limited partner 
is entitled to a voice, in ordinary business matters, aa 
between himself and the general partners (sect. 6, sub- 
sect. 5 a); nor is he entitled to object to another limited 
partner assigning his share with the consent of the general 
partners (ibid. 5 b) ; nor to the introduction of a new part- 
ner (ibid. 5 d). What would be the result of a limited 
partner assigning his share without the consent of thte 
general partners? It would he very inconvenient to hold 
that it dissolved the partnership; and, indeed, it is at 
least doubtful whether such is the result even in an ordi- 
nary partnership. See pp. 86, 99, in the commentary on 
the Act of 1890, above, and per Channell, J., in Enumutel 
v. Si^mcm [1907] 1 K. B. 235, 242, 76 L. J. K. B. 147 (t). 

(I) Eeversed in 0. A. [1908] 1 K. B. 302, 77 L. J. K. B. 
180, but this point is not affected. 
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Sect. 6. 



Law as to 
private part- 
nerships to 
apply where 
not excluded 
by this Act. 
53 & 54 Vict. 
c. 39. 



Hanner and 
particulars of 
registration . 
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But it would further seem that under sect. 10 of thte 
present Act, though the words might perhaps be more 
decisive, any attempt by a limited partner to assign his 
share would be inoperative without an advertisement in 
the Gazette. 

Sect. 6, sub-sect. 5 (e), contemplates the case of a 
limited partnership being at wUl. This may quite well 
happen in practice by such a partnership being tacitly 
continued after the expiration of the term for which it 
was formed. It is not likely to be formed otherwise than 
for a term in the first instance. 

7. Subject to the provisions of this Act, the 
Partnership Act, 1890, and the rules of equity 
and of common law applicable to partnerships, 
except so far as they are inconsistent with the 
express provisions of the last-mentioned Act, 
shall apply to limited partnerships. 

8. The registration of a limited partnership 
shall be effected by sending by post or deliver- 
ing to the registrar at the register office in that 
part of the United Kingdom in which the 
principal place of business of the limited part- 
nership is situated or proposed to be situated a 
statement signed by the partners containing 
the following particulars : — 

(a) The firm name (in) ; 

(b) The general nature of the business ; 
(e) The principal place of business ; 
{(i) The full name of each of the partners; 



(m) It is doubtful whether a limited pcirtner can safely allow 
his name to appear as part of the firm-name: Lindley, 892. 
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\e) The term, if any, for which the partner- seot 8. 

ship is entered into, and the date of its 

commencement ; 
(/) A statement that the partnership is 

limited, and the description of every 

limited partner as such ; 
[g) The sum contributed by each limited 

partner, and whether paid in cash or 

how otherwise. 

9. — (1.) If during the continuance of a Eegistration 

T .. J , 1 • 1 - 1 of changes in 

limited partnership any change is made or partnerships. 
occurs in — 

(a) The firm name, 

(h) The general nature of the business, 

(c) The principal place of business, 

{d) The partners or the name of any partner, 

(c) The term or character of the partnership, 

(/) The sum contributed by any limited 

partner, 
[g) The liability of any partner by reason of 
his becoming a limited instead of a 
general partner or a general instead of 
a limited partner, 
a statement, signed by the firm, specifying the 
nature of the change shall within seven days be 
sent by post or delivered to the registrar at the 
register office in that part of the United King- 
dom in which the partnership is registered. 

(2.) If default is made in compliance with 
the requirements of this section each of the 



Advertise- 
ment in 
Gazette of 
etatemeut of 
general part- 
ner becoming 
a limited 
partner and 
of anngnment 
of share of 
limited 
partner. 
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Sect. 9. general partners shall on conviction under the 
Summary Jurisdiction Acts be liable to a fine 
not exceeding one pound for each day during 
which the default continues. 

The foregoing three sections do not appear to require 
any comment. 

10. — (1.) Notice of any arrangement or 
transaction under which any person will cease 
to be a general partner in any firm, and will 
become a limited partner in that firm, or under 
which the share of a limited partner in a firm 
will be assigned to any person, shall be forth- 
with advertised in the Gazette, and until notice 
of the arrangement or transaction is so adver- 
tised, the arrangement or transaction shall, for 
the purposes of this Act, be deemed to be of no 
effect. 

(2.) For the purposes of this section, the 
expression "the Gazette" means — 

In the case of a limited partnership registered 

in England, the London Gazette ; 
In the case of a limited partnership registered 

in Scotland, the Edinburgh Gazette; 
In the case of a limited partnership registered 
in Ireland, the Dublin Gazette. 

The language of suh-sect. 1 is curious in one respect; 
for, if we take it literally, the result is that an agreement 
to assign a limited partner's share must be gazetted, but 
the assignment itself need not be. We may expect that in 
practice the assignment itself will be notified in the 
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Gazette, and held to be operative from the date of the ggg^. lo. 
advertisement being published, as the side-note seems to 
suggest. As a transaction not advertised is to " be deemed 
to be of no effect " only " for the purposes of this Act," it 
seems that it may still be an enforceable contract between 
the parties to it; and possibly one of them might, if neces- 
sary, compel the other to ooncujr in the awivertisement. 
See sect. 37 of the principal Act, p. Ill, above. 

11. The statement of the amount contributed Ad valorem 
by a limited partner, and a statement of any contributions 
increase in that amount, sent to the registrar partnere. 
for registration under this Act, shall be charged 
with an ad valorem stamp duty of five shillings 
for every one hundred pounds, and any fraction 
of one hundred pounds over any multiple of 
one hundred pounds, of the amount so con- 
tributed, or of the increase of that amount, as 
the case may be ; and in default of payment of 
stamp duty thereon as herein required, the duty 
with interest thereon at the rate of five per 
cent, per annum from the date of delivery of 
such statement shall be a joint and several debt 
to His Majesty, recoverable from the partners, 
or any of them, in the said statements named, 
or, in the case of an increase, from all or any of 
the said partners whose discontinuance in the 
firm shall not, before the date of delivery of 
such statement of increase, have been duly 
notified to the registrar. 

The duty under this section is equivalent to the odC 
vedorem duty now charged (see the Finance Act, 1899, 
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Sect. 11. 



Haking false 
returns to be 
misdemeanor. 



Registrar to 
file statement 
and issue 
certificate of 
registration. 



Kegister and 
index to be 
kept. 



Segistrar of 
joint stock 
companies to 
be registrar 
under Act. 



8. 7) OH the nominal capital of companies registered with: 
limited liability. 

12. Every one commits a misdemeanor, and 
shall be liable to imprisonment with hard labour 
for a term not exceeding two years, who makes, 
signs, sends, or delivers for the purpose of 
registration under this Act any false statement 
known by him to be false. 

13. On receiving any statement made in 
pursuance of this Act the registrar shall cause 
the same to be filed, and he shall send by 
post to the firm from whom such statement 
shall have been received a certificate of the 
registration thereof. 

14. At each of the register offices herein- 
after referred to the registrar shall keep, in 
proper books to be provided for the purpose, a 
register and an index of all the limited partner- 
ships registered as aforesaid, and of all the 
statements registered in relation to such part- 
nerships. 

15. The registrar of joint stock companies 
shall be the registrar of limited partnerships, 
and the several offices for the registration of 
joint stock companies in London, Edinburgh, 
and Dublin shall be the offices for the registra- 
tion of limited partnerships carrying on business 
within those parts of the United Klingdom in 
which they are respectively situated. 
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16. — (1.) Any person may inspect the state- seot.ie. 
ments filed by the registrar in the register inspection of 
offices aforesaid, and there shall be paid for registered. 
such inspection such fees as may be appointed 
by the Board of Trade, not exceeding one 
shilling for each inspection; and any person 
may require a certificate of the registration of 
any limited partnership, or a copy of or extract 
from any registered statement, to be certified 
by the registrar, and there shall be paid for 
such certificate of registration, certified copy, 
or extract such fees as the Board of Trade may 
appoint, not exceeding two shillings for the 
certificate of registration, and not exceeding 
sixpence for each folio of seventy-two words, or 
in Scotland for each sheet of two hundred words. 

(2.) A certificate of registration, or a copy of 
or extract from any statement registered under 
this Act, if duly certified to be a true copy 
under the hand of the registrar or one of the 
assistant registrars (whom it shall not be neces- 
sary to prove to be the registrar or assistant 
registrar) shall, in all legal proceedings, civil 
or criminal, and in all cases whatsoever be 
received in evidence. 

17. The Board of Trade may make rules power to 
(but as to fees with the concurrence of the Trade to 
Treasury) concerning any of the following "^^ "^^*- 
matters : — 

(a) The fees to be paid to the registrar under 
p. 15 
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Bact. 17. this Act, so that they do not exceed in 

the case of the original registration of a 
limited partnership the sum of two 
pounds, and in any other case the sum 
of five shillings ; 
(J) The duties or additional duties to be per- 
formed by the registrar for the purposes 
of this Act ; 

[c) The performance by assistant registrars 

and other officers of acts by this Act 
required to be done by the registrar ; 

[d) The forms to be used for the purposes of 
this Act ; 

[e) Generally the conduct and regulation of 

registration under this Act and any 
matters incidental thereto. 

These remaimng sections of the Act are of types com- 
monly met with in modern statutes. They do not contain 
any provisions affecting the substantive law, and do not 
call for any special comment. 

As we have already noted, the Act has not been exten- 
sively, used, and there is next to no reported judicial 
authority on its operation. 
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Made puhsuant to Section 17 of the Limited 
Partnerships Act, 1907. 

1. "The Act" means the Limited Partnerships Act, 
1907. 

2. Whenever any act is by the Act directed' to he done 
to or hy the Registrar such act shall be done in England 
to or hy the Registrar of Joint Stock Companies or in his 
■absence to or by such person as the Board of Trade may 
for the time being authorise; in Scotland to or by the 
existing Registrar of Joint Stock Companies in Scotland; 
and in Ireland to or by the existing Assistant-Registrar 
of Joint Stock Companies for Ireland or by such person as 
the Board of Trade may for the time being authorise in' 
Scotland or Ireland in the absence of the Registrar; but 
in the event of the Board of Trade altering the constitu- 
tion of the existing Joint Stock Companies Registry, Office 
euch act shall be done to or by such officer or officers and 
■at such place or places with reference to the local situation 
of the principal place of business of the limited partner- 
ship to be registered as the Board of Trade may apploint. 

3. The fees to be paid to the Registrar under the Act; 
«hall be as foUow: — 

(a) On the original registration of a limited partnership 

the sum of two pounds, 

(b) On the registration of a statement of any change 

within the meaning of section 9 (1) of the Act 
occurring during the continuance of a limited 
partnership the sum of five shillings, / 

15(2) 
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(o) By any person inspecting the statements filed by 
the Eegistrar in the Register Office the sum' of" 
one shilling for each inspection, 

(d) By any person requiring a certificate of the regis- 
tration of any limited partnership or a certified 
copy of or extract from any registered statement 
the sum of two shillings for each certificate and 
for such certified copy or extract the sum of 
sixpence for each folio of seventy-two wards or 
in Scotland for each sheet of two hundred words. 

4. The forms in the Appendix hereto with such varia- 
tions as the circumstances of each case may require shall 
be the forms to be used for the purposes of the Act. 

D. Lloyd George. 

Board of Trade, December 17th, 1907. 

Approved, so far as relating to Fees. 

Joseph A. Pease. 
J. H. Whitley. 
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Forms to be used for the purposes of the Act. 
2To. of Certificate. Form No. L.P. 1. 

LIMITED PAETNEESHIPS ACT, 1907. 



Application for registration of a 
limited partnership. 




A 21. fee 
stamp must 
be impressed 
here. 



We, the undersigned, being the partners of the firm hereby 

apply for registration as a limited partnership, and for that 
piu-pose supply the foUowing particulars, pursuant to section 8 
of the Limited Partnerships Act, 1907 : — 



The firm] 
name. j 



The general nature 1 
of the business. j 



The principal place ' 
of business. 



The term, if any, 
for which the part- 
nership is entered 
into, and the date of 
its commencement. ) 



Term (if any) 



years. 



If no definite term, the j 
conditions of existence of > 
the partnership. ) 



Date of commencement. 



230 



APPENDIX. 



The partnership is limited 
Presented or forwarded for filing by- 
Full name and address of each 



'Amount contributed by each>. 
limited partner, and -whether- 
paid in cash, or how other- 
wise. 



of the partners. 
General partners. 



Limited partners. 



* A separate statement (Form L.P. 3) of the amounts contributed-, 
must accompany this application, for the purpose of payment of 
capital duty, pursuant to section n;of the Act. 



Signatures of all the 
partners. 



Date 



No. of Certificate. 



Form No. L.P. 2. 
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Notice of change in the limited 
partnership. 




A 5s. f fe& 
stamp must 
be impressed^ 
here. 



* Here insert name of firm or partnership. 



Notice is hereby given, pursuant to section 9 of the Limited' 
Partnerships Act, 1907, that the changes specified below hava> 
occurred in this limited partnership — 

(Prenous name 
1 



(b) Change in the | 
general natui-e ^ 
of the business. 



t New name 

General nature of business | 
as previously carried on ( 

General nature of business ( 
as now carried on ( 
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(c) CSian^ in tKe ( Previous place of business 

principal place < 

of business. (New place of business 

Presented or forwarded for filing by 

(d) Change in the / 
partners, or the \ 
name of any j 
partner. \. 

NoTB. — Changes brought about by death, by transfer of interests, 
by increase in the number of partners, or by change of 
name of any partner, must be here notified. 

' Previous term (if any), but, , 
if no definite term, then I 
the conditions under-! 
which the partnership | 
was constituted. 



(e) Change in the 
term or cha- 
racter of the ' 
partnership. 



(f ) Change in the f 
sum contributed ) 
by any limited j 
partner. \, 



New term (if any), but, ; 
if no definite term, then! 
the conditions underi 
which the partnership is | 
now constituted. 



Note. — Any variation in the sum contributed by any limited part- 
ner must be here stated. A statement (Form L.P. 4) of 
any increase in the amount of the partnership capital, 
whether arising from an increase of contributions, or 
from introduction of fresh partners, must be made on a 
separate form, for the purpose of payment of capital 
duty, pursuant to section 11 of the Act. 

(g) Change in the 
liability of any 
partner by reason 
of his becoming a 
limited instead of ^ 
a general partner, 
or a general in- 
stead of a limited 
partner. 

Signature of firm 

Date 
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Note. — ^Each change muet be entered in the proper division (a), 
(b), (c), (d), (e), (f) or (g), as the case may be. 
Froyision is made in this form for notifying all the 
changes required by the Act to be notified, but it mil 
frequently happen that only one item of change, such 
as change in the principal place of business, for instance, 
has to be notified. In any such case the word "Nil" 
should be inserted in the other divisions. 
The statement must be signed at the end by the firm, and 
delivered for registration within seven days of the 
change or changes taking place. 



No. of Certificate. Form No. L.P. 3. 

LIMITED PAETNEESHIPS ACT, 1907. 



Statement of the Capital contributed by Limited Partners made 
pursuant to Section 11 of the Limited Partnerships Act, 1907. 

The amoimts contributed in cash or otherwise by the limited 
partners of the firm * are as follows : — 



Names and Addresses of 
Limited Partners. 



Amounts contributed in Cash or 

otherwise. 

(If otherwise than in Cash, that 

fact, with Fartioulars, must 

be stated.) 



Signature of a general partner 
Date 

Note. — The stamp duty on the nominal capital is five shillings 
for every 100/., or fraction of 100?., contributed by each 
limited partner. 
This statement must accompany the application Porm L.P.I 
for registration of a limited partnership. 

Presented or forwarded for registration by 

• Here insert name of firm or Hmited partnership. 
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No. of Certificate. Form No. L.P. 4. 

LIMITED PAE'CNEB.SHIPS ACT, 1907. 



Statement of Increase of Capital contributed in cash, or otherwise, 
by Limited Partners, pursuant to Section 11 of tbe Limited 
Partnerships Act, 1907. 

The capital of the limited partnership * has been increased 

by the addition thereto of sums contributed, in cash or otherwise, 
by the limited partners, as follows : — 



Names of Limited 
Partners. 



Increase or Additional 
Sum now contributed. 
(If otherwise than in 

Cash, that fact, 

with Particulars, must 

be' stated.) 



Total Amount 

contributed. 

(If otherwise than in 

Cash, that fact, with 

Particulars, must 

be stated.) 



Signature of a general partner 

Date 

Note. — In the case of a new limited partner, the first and thii'd 
columns only will be used. 

The stamp duty on an increase of capital is five shillings 
for every lOOZ., or fraction of lOOZ., contributed by each 
limited partner. 

This statement is to be filed within seven days of the 
increase taking place. 

Presented or forwarded for registration by 

* Here insert name of firm or limited partnership. 



No. 
CEETEFICATE OP EEGISTEATION OF A LIMITED 
PAETNEESHIP. 

I HEBEBT CERTIFY, that the firm having lodged a state- 

ment of particulars pursuant to section 8 of the Limited Partner- 
ships Act, 1907, is this day registered as a limiterd partnership. 
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Given imder my hand at London this day of 

one thousand nine hundred and • 

Fee stamps £ 

Stamp duty on capital £ 

Begistrar of Limited Partnerthipt. 



PURSUANT TO SECTION 10 OF THE LIMITED 
PAETNEESHIPS ACT, 1907. 

Notice is hereby given' that under an arrangement entered 
into on the day of , 190 , ceases to be a general 

partner and becomes a limited partner in the firm of 
carrying on business as at 

Dated this day of 190 . 



Signature 



"Witness to the signature of 
(Name) 
(Address) 



PURSUANT TO SECTION 10 OP THE LDOTED 
PAETNEESHIPS ACT, 1907. 

Notice is hereby givkn that under an arrangement entered 
into on the day of , 190 , of the firm of 

carrying on business as at has assigned his shsure as a 

limited partner in the above-named firm to 

Dated this day of 190 . 



Signature 



Witness to the signature of 
(Name) 
(Address) 
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LIMITED PARTNERSHIPS (WmDING-UP) 
RULES, 1909. 



Dated March 29, 1909, made under Section'268 (l)(vii) 
OF THE Companies (Consolidation) Act, 1908 
(8 Edw. 7, c. 69). 

The provisions of the Companies (Consolidation) Act, 
1908, with respect to winding-up, and the provisions of 
the Companies (Winding-up) Eules, 1909, so far as 
applicable to the proceedings in a winding up by the 
Court (hereinafter called "the applied provisions"), shall 
apply to the winding-up by the Court of Limited Partner- 
ships subject to the modifications following, that is to 
isay:— 

Freliminary. 

1 . The following expressions shall, unless the context or General 
subject-matter otherwise requires, be substituted in the interpretation 
applied provisions and in the forms prescribed by the said provisions. 
Eules for the expressions hereinafter particularly men- 
tioned, that is to say: — 

"Limited Partnership" for "Company." 
"General Partner" for "Director " and for " Secre- 
tary," and for "Secretary or Chief Officer." 
"Manager, Clerk, or Servant" for "Officer." 
"Partner" for "Member" or "Shareholder." 
"Principal place of business as registered" for 
" registered office." 

2. In these Rules unless the context or subject-matter Definition of 

otherwise requires, the expression "the Act" shall mean and "the 

Court." 
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Contribution 
by partners. 



the Companies (Consolidation) Act, 1908, and the expres- 
sion "the Court" shall mean the Court which has juris- 
diction to wind up the limited partnership. 

ff^R^e^'s^iTto ^' ^°^ *^^ purposes of the application of Section 124 of 
contributories the Act, the provisions of these Rules with regard to the 
provision^ liability of partners and others as contributories shall be 
of Act. substituted for the provisions of Section 123 of the Act. 

4. In the event of a limited partnership being wound up 
by the Court every present and past partner, general or 
limited, shall be liable to contribute to the assets of the 
limited partnership to an amount sufficient for payment of 
its debts and liabilities, and the costs, charges, and ex- 
penses of the winding-up, and for the adjustment of the 
rights of the contributories amongst themselves, with the 
qualifications following, that is to say:— 

(1.) No present or past limited partner shall be 
liable to contribute as such to the assets of the limited 
partnership to any greater amount than the amount 
of any part of his contribution as such limited partner 
which he may have drawn out or received back since 
he became or whilst he remained a limited partner, 
except in the case of a present limited partner who is 
a past general partner and in the case of a past limited 
partner who has become a present general partner. 

(2.) No past general partner shall be liable to con- 
tribute as such to the assets of the limited partnership, 
except in respect of partnership debts and obligations 
incuiTed whilst he continued to be a general partner: 
but every past general partner who has become a 
limited partner shaU in addition to any amount which 
he may be liable to contribute in respect of partner- 
ship debts and obligations incurred whilst he con- 
tinued to be a general partner be liable to contribute 
to the assets of the limited partnership to an amount 
equal to the amount of any part of his contribution as 
such limited partner which he may have drawn out 
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or received back since he became or whilst he remained 
a limited partner. 

(3.) No past partner, general or limited, shall be 
liable to contribute as such to the assets of the limited 
partnership unless it appears to the Court that the 
existing partners are unable to satisfy the contribu- 
tions required to be made by them in pursuance of 
this Rule. 

(4.) No sum due to any partner, general or limited, 
in his character of a partner, by way of capital, divi- 
dends, profits, or otherwise, shall be deemed to be a 
debt of the limited partnership payable to such 
partner in a case of competition between himself and 
any other creditor not being a partner: but any such 
sum may be taken into account for the purpose of 
the final adjustment of the rights of the contributories 
amongst themselves. 

5. In the event of any contributory dying in insolvent provisions in 
circumstances and of an Order being made for the ad- case of death 
ministration of his estate according to the law of bank- toryin 
ruptcy, either before or after he has been placed on the list ^"^/T^''' '^^' 
of contributories, the trustee (or in Ireland, the assignees) 

of his estate shall be deemed to represent the deceased for 
all purposes of the winding-up of the limited partnership 
and shall be deemed to be a contributory accordingly, and 
may be called upon to admit to proof against the estate of 
the deceased or otherwise to allow to be paid out of his 
assets in due course of law any moneys due from the 
deceased in respect of his liability to contribute to the 
assets of the limited partnership being wound up. 

Jmisdiction and Procedure. 

6. For the purposes of the application of Section 268 of inability to 
the Act, the expression "principal place of business" as P*y debts, 
used in that section shall mean the principal place of busi- 
ness as registered, and the word "member" as used in 
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Court having 
jurisrliction in 
England and 
Walee. 



Right of 
contributory 
to petition. 

Form of 
petition. 



that section shall mean a general partner only and shaJl 
not include a limited pajtner. 

7. The provisions of Section 131 of the Act shall not 
apply, but every petition for the winding-up of a limited 
partnership registered in England shall be presented to the 
High Court, and that Court shall, subject as hereinafter 
mentioned, be the Court having jurisdiction to wind-up 
limited partnerships registered in England. 

Provided always that the Judge of the High Court may, 
by the winding-up order or by any further order, direct 
that the winding-up of the said limited partnership shaU, 
proceed in either of the Chancery Courts of the Counties 
Palatine of Lancaster and Durham or in any County 
Court having jurisdiction to wind-up a company within 
the jurisdiction of which said Palatine or County Court 
the principal place of business as registered of such limited 
partnership shall be situate. 

And thereupon the said winding-up shall proceed 
accordingly, and the said Palatine or County Court shall 
for the purposes of such winding-up have all the juris- 
diction and powers of the High Court in relation to the 
winding-up of that limited partnership: and every officer 
of the said Palatine or County Court who, as the pre- 
scribed officer in relation to the x\inding-up of companies 
in that Court is bound to perform any duties in relation 
to such winding-up, shall perform the like duties in rela- 
tion to the winding-up of a limited partnership, and shall 
for that purpose have all the powers of the prescribed 
officer of the High Court., 

8. The provisions of Section 137, subsection (1), para- 
graphs (a) and (b), and subsection (3) of the Act shall not 
apply. 

9. The provisions of Rules 25 and 28 of the Companies 
(Winding-up) Rules, 1909, and of Rule 3 of the Rules of 
the Supreme Court (Ireland), 1905, shall not apply, but 
every petition for ■v\-inding-up a limited partnership shall 
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be in the form No. 1 of the Appendix to these Rules with' 
such variations as circumstanoes may require, and shall be 
served in the manner prescribed by these Rules. 

A petition for the winding-up of a limited partnership 
if presented in the name of the firm shall be signed by all 
the general partners, if there are more than one. 

10. The provisions of Rule 11 (1) of the Companies Title of 
(Winding-up) Rules, 1909, and of Rule 1 of Order 74 of P^^^^^f 
the Rules of the Supreme Court (Ireland), 1905, shall not 

apply, but every proceeding in a winding-up matter shall 
be dated, and shall with any necessary additions be 
intituled as follows: — 

In the Court of 

Limited Partnerships Winding-up. 

In the matter of The Limited Partnerships Act, 1907, 

and of The Companies (Consolidation) Act, 1908, 

and 

the name of the matter to which it relates. 

Number and dates may be denoted by figures. 

11. Every demand for payment, and every notice of Service. 
the institution of any action or other proceeding under 
Section 268 of the Act as applied by these Rules, and 
every petition for the winding-up of a limited partnership 
unless presented in the name of the firm by aU the general 
partners jointly, if there are more than one, shall be served 
upon the limited partnership at the principal place of busi- 
ness of the limited partnership as registered, by delivering 

the same to one of the general partners there or to some 
person having at the time of service the control or manage- 
ment of the partnership business there, unless the Court or 
a Judge shall otherwise direct. 

Every petition for the winding-up of a limited partner- 
ship presented in the name of the firm by all the general 
partners, jointly, if there are more than one, or presented 
hj any general partner, shall be served on each of the 
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limited partners personally unless the Court or a Judge 
shall otherwise direct. 

'Every notice and other document requiring to be served 
upon the limited partnership for the service of which no 
special mode is prescribed may be served by post or by 
leaving the same at the principal place of business of the 
Limited Partnership as registered in an envelope addressed 
to the limited partnership in the firm name as registered. 

12. Por the purpose of the application of Sections 148 
and 175 of the Act the preliminary report of the OflScial 
Keceiver to the Court shall be a report, 

(a) as to the contributions of the partners and the 
estimated amount of assets and liabilities of 
the limited partnership; and 
(6) if the limited partnership has failed, as to the 

causes of the failure; and 
(c) whether in his opinion further inquiry is desirable 
as to any matter relating to the promotion, 
formation, or failure of the limited partnership 
or the conduct of the business thereof. 

The further report or reports (if any) of the Official 
Eeceiver shall state the manner in which the limited 
partnership was formed and whether in his opinion any 
fraud has been committed by any person in its promotion 
or formation, or by any partner, general or limited, in 
relation to the limited partnership since the formation 
thereof, and any other matters which in his opinion it is 
desirable to bring to the notice of the Court. 

The Court may, on consideration of any such further 
report stating that in the opinion of the Official Eeceiver 
a fraud has been committed as aforesaid, direct that any 
person who has taken part in the promotion or formation 
of the limited partiiorship or has been a partner, general 
or limited, shall attend before the Court on a day appointed 
by the Court for that purpose and be publicly examined 
as to the promotion or formation or the conduct of the 
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business of the limited partnership, or as to his conduct 
and dealings as a partner. 

13. For the purpose of settling the list of oontributories Eectificatioa 
the Court shall have power to rectify the Register of the ° ^' 
limited partnership in respect of: — 

(a) the name of any of the partners whether general 

or limited; and 
(6) the sum contributed by any limited partner; and 
(c) the nature of the liability of any partner, whether 
general or limited as therein registered and 
otherwise as may be necessary for the purpose 
afore^iid, upon the application of any person 
aggrieved or of any partner whether general 
or limited. 

14. Any report of the Official Receiver under Rule 74 Report of 

of the Companies (Winding-up) Rules, 1909, as applied Receiver as to 
by these Rules, may extend to the conduct of the limited, compromise. 
as well as of the general partners. 

15. The Official Receiver shall give to each of the Notice of 
limited partners also the notice to attend the first meetings *''^* meetings. 
of creditors and oontributories to be given to general 
partners under Rule 119 of the Companies (Winding-up) 

Rules, 1909, as applied by these Rules, and it shall be the 
duty of every such limited partner to attend accordingly. 

16. Every person who is or has been a partner, whether inspection of 
general or limited, of a limited partnership which is being ^e. 
wound-up shall be entitled free of charge to inspect thei 

file of proceedings and to take copies or extracts under 
Rule 19 of the Companies (Winding-up) Rules, 1909, as 
applied by these Rules, and shall be entitled to be 
furnished with such copies or extracts at the rate therein 
mentioned. 

Collection and Distribution of Assets. 
17. Notwithstandinganything contained in Sections 127 Postponement 
or 151 of the Act, the liquidator shall not, in the event of Uqu'|ator°L 
p. 16 
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okse of insol- 
vency of 
ooatributory. 



any contributory being adjudged bankrupt, entering into 
an arrangement to pay his creditors less than twenty 
shillings in (the pound, or dying in insolvent circumstances, 
and of an Order being made for the administration of his 
estate according to the law of bankruptcy, have power t» 
prove, rank, claim, and draw a dividend for any balance 
against the estate of such contributory, or to take and 
receive dividends in respect of such balance, until the 
claims of the other separate creditors of such contributory 
for valuable consideration in money or money's worth have 
been satisfied. 



Order of 
dissolution . 



Ditposal of 
bookH, &c. 



Application 
to Scotland 



Ilepeal. 



Short title 
and oom- 
menoemeut. 



Supplemented Provisions. 

1 8 . The provisions of Section 172 of the Act shall apply 
only when the affairs of the limited partnership have been 
completely wound-up by the Court under an order for 
winding-up not made on the ground that the limited 
partnership has been dissolved. 

1 9 . The provisions of Section 222 of the Act shall apply 
where any limited partnership has been wound-up by the 
Court under an Order for winding-up made on the ground 
of the previous dissolution of the limited partnership as 
well as where the limited partnership has been wound-up 
on any other ground. 

20. These Rules shall apply to Scotland only so far as 
they modify provisions of the Act which are applicable to 
Scotland. 

21. The Limited Partnerships (Winding-up) Rules, 
1908, are hereby annulled as from the commencement of 
these Rules, except so far as regards any proceedings for 
the winding-up of any limited partnership under those 
Rules which may be pending in any Court at the date of 
the commencement of these Rules and for the purposes of 
such winding-up those Rules shall be deemed to remain in 
full force. 

22. These Rules may be cited as the Limited' Partner- 
ships (Winding-up) Rules, 1909. They shall come into 
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operation on the let day of April, 1909, and ehall apply to 
all proceedings instituted or commenced for the winding- 
up of a limited partnership on or after the said day. 

LOREBUEN, C. 
I concur, 

Winston S. Churchill, 
President of the Board of Trade. 

The 29th day of March, 1909. 
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No. 1 {Bule 9). 

Petition. 

(Title.) 



To(ffl) 

The humble petition of (5) showeth as follows: — 

1. The firm of (hereinafter called "the firm") was, on 
the day of registered under the Limited Partner- 
flhips Act, 1907. 

2. The principal place of business of the firm registered under 
the said Act is at (c) ajid was formerly at 

3. The general nature of the business as registered is as 
follows: — 

The said and being registered as general partners 

■and and as limited partners. 

5. The sum contributed by each of such limited partners was 
as follows: — 

By the said £ 

By the said £ 

and the said sums were respectively paid in cash and otherwise 
io the following extent: — 

As to the said sum of £ the sum of £ part thereof 

in cash and the balance (in goods or as the case may be) . 

(a) Insert title of Court. 

(6) Insert full name, title, &o., of petitioner. 

(c) State the full addresB of the present principal place of business, 
aa registered, so as to show the district in which it is situate, and all 
■changes made during the continuance of the partnership. 

16(2) 
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As to the said sum of £ the sum of £ part thereof 

in cash and the balance (represented the value of the goodwill 
of the business acquired by the said firm, or as the case may be); 
6. The firm was, on the day of dissolved by (mutual 

consent, or as the case miay be) (or has ceased to carry on 
business or is carrying on business only for the purpose of 
winding-up its affairs) : 

(or is unable to pay its debts): 

(or, in the circumstanoes, it is just and equitable that the 
firm should be wound up by the Court) . 
Your petitioner therefore humbly prays as follows: — 

(1) That the firm may be wound up by the Court. 

(2) Or that such other order may be made in the premises 

as shall be just. 

Note (d) . — ^It is intended to serve this petition on 

(d) If all the partners join in the petition this note will be an- 
neoessary. 



INDEX. 



The figures in thick type refer to the Sections of the Partnership 
Act, 1890. 



Account 

ol profits aiter dissolution, right of partner to, 42, 133, 141. 

Accounts 

duty of partners to render, 28, 94. 
full disolosuTe, 94, n. 

Actions 

by and against alien enemies, 103. 

partners in name of firm, 147 seq. 

by firm, discovery of partners' names in, 148. 
against firm, service of writ in, 149. 

appearance of partners in, 150. 

between a partner and a firm, 153. 
by trustee and solvent partners, 157. 

Administbation 

of partnersliip estates, 159 seq. 

Admission 

of partners, when binding on the firm, 15, 62. 

Advances 

by partner to partnership, his right to interest on, 24, 81. 

Adventtjeb 
joint, 6. 

Agency 

of partner for the firm, 6, 30. 

right of partner to contribution independent of, 83. 

principle of, applied to liability of firm for wrongful acts 

of partners, 53. 
rule of, against undisclosed profits, applies to partnership, 96. 
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Agent 

pomuneration of, by shaxe pf profits, 2, 13. 

Agbkemeni 

restrictive, between partners, inoperative if not notified, 
8, 43. 

Align Enemy 

cannot sue, but ma^y be sued in this country, 103. 
company is, where registered and carrying on business in 

hostile country, regardless of nationality of shareholders,. 

103, 104. 
company is, if registered here but carrying on business in 

enemy country, 104. 
effect on partnership where partner becomes an, 101, »., 

102, 78., 103, 104, 134, n. 
partner may be joined for purposes of winding up, 101, n. 
who is <an, 103. 

Annuity 

receipt of, from profits of business, does not create partner- 
ship, 2, 14. 

Abbitbation 

one partner oajinot bind firm by submission to, 38. 
clause in articles, power of arbitrator to award a dissolution 
under, 108. 

power to award a return of premium 

under, 131. 

Assets 

of partnership, final distribution of, 44, 142 — 144. 
purchaser of, is entitled to goodwill unless excepted by 
implication, 122. 

Assignee 

not entitled to interfere in management of partnership, 
81, 98. 

Assignment 

of share of profits, effect of, 85. 
does not of itself dissolve partnership, 86. 
of share in partnership, 31, 98, 33, 100. 
of share by limited ,paxtner, 218, 219. 

Attachment 

of debts owing from a firm, 152. 
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Authority 

imiplied, of partners, 33 — 37. 

restriction on, by agreement among partners, effect of, 
43—45. 

B.4NK 

number of partners in, may not exceed ten, 10. 

Bankruptcy 

creditor who has lent money for sha^e of profits postponed 

in, 8, 21. 
doctrine of holding out applies to administration in, 61. 
of firm or partner, effect of, on agreement for conversion 

of property, 76. 
of partner dissolves partnership, 33, 100. 
bankrupt partner's estate not liable for subsequent debts 

of firm, 36, 109. 
bankrupt partner has no authority to bind the firm, 38, 111. 
Soots law of, when applicable, 47, 145. 
adjudication and process against firm in, 153, 154. 

where married woman trading separately under 

firm-name, 154. 

where there is an infant partner, 154. 

Procedure against Partners in: 

consolidation of proceedings under joint and separate 
petitions, 155. 

petition against one partner by creditor of firm, 155. 

petition may be dismissed as to some respondents only, 
155. 

one trustee to be appointed of estates of partners in 
same firm, 156. 

of one partner, creditor of firm may prove in, for 
purpose of voting, 156. 

dividends of joint and separate properties to be de- 
clared together, 157. 

actions by trustee of bankrupt partner together with 
solvent partners, 157. 

Bankruptcy Act of 1914 as to administration of part- 
nership estates, 162: see Jonra and Separate Estates. 

effect of separate discharge of partner in, 185. 

Bill of Exchange: see Negotiable Instruments. 
Bills of Exchange Act, 1882... 33, n. 
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Book 

agreement for puUication of, whether constituting partner- 
ship between author and publisher, 16. 

Books 

partnership, custody of and access to, 24, 82. 
right to copy, 88. 

Borrowing Money 

authority of partners in trading firm, 36. 

Bovill's Act, 20, 21. 

Broker 

not a " trader," 35, n. 

Business 

change in nature of, consent of all partners required for, 

24, 82, 88. 
definition of, 7, 45, 145, 214. 
partnership, right of partner to take part in, 24, 82, 85. 

Business Name: see Trade Name. 

Capital 

losses and deficiencies of, rules for payment of, on distri- 
bution of assets, 44, 142, 144. 

Oharcing Order 

against share of partner in partnership property for his 

separate debt, 23, 77. 
not a protected transaction within Bankruptcy Act, 81, n. 

Child 

of deceased partner, receiving share of profits, not liable 
for partnership debts, 2, 13. 

O0.V.VAVDITE 

partnership in, 20, 212, 213, 216. 

Common Ownership 

of property does not necessarily create partnership, 5. 

Companies 

distinguished from oi-dinary paj-tnerships, 9. 

Companies (Consolidation) Act, 1908, 
partnerships unlawful under, 10, 35. 
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'Company 

membership of, is not partnership, 1, 1, 2, 9. 

character of, how affected by nationality of shareholders, 

104. 
registered and caa-rying on business in hostile country, 

treated as enemy: nationality of shareholders, how far 

material, 103, 104. 
" one-man," relation to limited partnership, 212, 213. 

■" Company " 

use of, not an assumption of a corporate name, 27. 

'Competition 

of partner with firm, 30, 97. 

<C0NTKACTS 

partnership, specific performance of, not generally granted, 6. 

CSONVEKSION 

of real estate being partnership property, 22, 75. 

of partnership property into separate property, and vice 

versa, 22, 75, 76. 
bankruptcy of firm or partner, effect of an agreement for, 76. 
fraudulent, of partnership property, 168, 172, 176. 

•COEPOKATION 

assumption of corporate name, whether punishable, 27. 
whether corporation may trade in its corporate name where 
the name infringes a trade name, 29. 

OosT-BooK Company 

procedure against share of member in, for his separate debt, 
79. 

•Costs 

incurred after dissolution, liability of dormant partners 
for, 64. 

iCocKT 

dissolution by, in what oases, 106, 107. 

winding-up of business by, 39, 115, 116. 

power of, upon dissolution, not excluded by clause in articles, 
119. 

definition of, 45, 144. 

jurisdiction of, where foreigner residing abroad, 148, n. 

may dismiss petition against some respondents only, 155. 
'Cebdit 

of firm, partner cannot pledge, for private purposes, 7, 39. 
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Obeditob 

receiving share of profits, postponed till claims of other 
creditors for value satisfied, 3, 21, 22. 

Obeditobs 

of partner exceeding his authority, 53. 

notice of dissolution to, 109 — 111. 

of firm, may present petition against one partner, 155. 

may prove in separate bankruptcy for purposes of" 

voting, 156. 

joint and separate, 159, 162. 

partners may not prove in competition with, 171. 

rights of, against estate of deceased partner, 180. 

OnSTOMEBS 

dealing with old, by vendor of business, 124, 125. 

by outgoing partner, 125. 

Death 

dissolution of partnership by, 33, 100, 101, 36, 109. 

of partner after writ and appearance in action against firm,. 

150, n. 
limited partnership not dissolved by, 217. 

Debt 

receipt of, by instalments does not create partnership, 2, 13. 

due to firm, partner's power to give receipt for, 33. 

power of partner to accept shares in satisfaction of, 38. 

liability of partners for, 9, 45. 

partnership, not joint axid several, 46: see Joint and 6epa- 
EATE Estates. 

separate judgment, of partner, procedure against partner- 
ship property for, 23, 77. 

retiring partner not liable for, where contracted after his 
retirement, 36, 109. 

share of retiring or, deceased partner is a, 43, 141. 

Deed 

partner cajinot bind firm by, without express authority, 38> 

DiBEOTOES 

of numerous partnerships, limited authority of, 35. 

DiSOOVBEY 

of individual paa'tners in action by firm, 148, 158. 
preliminary issue for ascertaining partners cannot be 
directed, 148, «. 
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DlSSOIiUTION OF PaEINKBiSHIP 

liability of dormant partner for costs incurred after, 64. 

by retirement of partner, 32, 99. 

by bankruptcy, &o., 33, 100, 101. 

by death, 33, 100, 101. 

by assignment of share, 33, 101. 

by the partnership business becoming unla,wful, 34, 101. 

where partner becomes an alien enemy, 101, n., 102, 104, 

134, n. 
by the Court for lunacy, misconduct, &c. of a partner, 

35, 104. 
at suit of partner of unsound mind, 106. 
what misconduct is ground for, 107. 
rights of creditors against ostensible partners not affected 

by, 36, 109. 
power of arbitra,tor to award under clause in articles, 108. 
notification of, in Gazette, sufficient, 36, 109. 
right of partners to notify, 37, 111. 
authority of paitners after, 38, 111. 
application of partnership property upon, 39, 115. 
appointment of receiver upon, 116, n. 
sale of goodwill upon, 120. 
use of partnership name after, whether it can be restrained, 

126. 
premature, apportionment of premium on, 40, 127. 
on what principle apportionment to be made, quaere, 130, 

131. 
arbitrator may award return of premium under common 

arbitration clause in articles, 131. 
on ground of fraud, effect of, 41, 131. 
profits after, right to account of, when capital improperly 

retained in business, 42, 133. 
final distribution of assets upon, 44, 142 — 144. 
limited partnership not dissolved by death or lunacy of 

limited partner, 217. 
limited partner cannot dissolve partnership by notice, 219. 

Enemy 

partner becoming: see Alien Enemy. 

Estate 

of deceased pa.rtner, nature of its liability, 46. 
not liable for partnership debts con- 
tracted after death, 36, 109. 
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Estoppel 

liability by " holding out " depends on principle of, 59. 
by negligence, doctrine of, not applicable in case of fraud 
of partner, 179. 

Execution 

issuable only upon a judgment against the firm, 23, 77. 
against partnership property for partner's separate debt 

abolished, 23, 77—79. 
on judgment against partners in name of firm, 151. 

BXEOUTORS 

of deceased partner, duties of surviving partners who are, 
137. 

Expulsion 

of partner, 25, 88, 89. 

Firm 

definition of, and use of firm name, 4, 23 — 30. 

is not a person in law, 24. 

exclusive right of, to trade name, 27. 

actions by and against partners in name of, 147. 

authority of partners as agents of, S, 30 seq. 

guaranties given for or to, 38. 

cases where acts of one partner do not bind, 38, 39. 

partners bound by acts on behalf, 6, 39. 

not bound by attempts of partner to use partnership credit 

for private purposes, 7, 39. 
effect of notice that acts of partner do not bind the, 8, 43. 
liability of partners for debts of, 9, 45. 

for wrongs, 10, 47. 

for fraud, &c. of partner in course of partner- 

ship business, 10, 11, 47, 48. 
for money or property of third persons misapplied 

by partners, 11, 48. 
grounds of the liability in such cases, 53. 
how far bound by admissions of partners, 15, 62. 
assumption of debts by new, 17, 63, 66, 67. 
partner must not compete with, 30, 97. 
change in, does not affect rights of creditors without notice, 

36, 109. 
not bound by acts of bankrupt partner, 38, 112. 
judgment creditor ofj not bound to resort first to jppxtner- 

ship property, 119. 
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EiEM — continued. 

Eules of Court as to partners suing and being sued in name 

of, 147 seq. 
service of writ in action against, 149. 
judgment against partners in name of, 151, 152. 
application of Eules to persons trading as a firm, 153. 
creditor of, may present petition against one partner only, 

155. 
creditors of, their limited right to prove in separate hank- 
ruptcy of partners, 156. 

their exceptional right to prove against sepa- 

rate estate in certain cases, 166. 

double proof by, against joint and separate 

estates in case of distinct contracts, 181, 184. 

FiKM Name 

definition of, 4, 24, 214. 

proceedings in, 148, 158. 

sole trader under, 153. 

use of, after dissolution, may be restrained, 120. 

in actions between firms having common member, 

153. 

POBMS, 186 seq. 

Pbance 

law of, as to transactions analogous to " joint adventure," 
6, 7. 

as to name of firm, 27. 

as to administration of partnership estates, 165. 

Fbaud 

in conduct of partnership business, liability of firm for, 10, 

11, 48. 
conversion of partnership property to partner's separate use 

by, 11, 48, 56, 168, 172, 176. 
defrauded partner's Hen when partnership dissolved for, 41 

131, 132. 

Gaenishee Okdee 

Ord. XLV. applies to firm notwithstanding residence abroad 
of one or more partners, 152. 

Gazette, London 

effect of notice of dissolution in, 36, 109. 

notification in, of general partner becoming limited partner 
222, 223. ' 
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" Genebal Paetnee " 
definition of, 214. 

Gebmaky 

law of, as to name of firm, 27. 

as to administration of partnership estates, 166. 

as to limited partnerships, 213. 

<jk)0D8 

implied authority of partner to buy, in usual course of 
business, 33, 37. 

OOODWILL 

as to seller of, receiving share of profits, 2, 14. 
sale of, on dissolution of partnership, 120. 
right of partner to order for sale of, 121. 
passes Tinder sale of " assets," unless excepted by implica- 
tion, 122. 
nature and incidents of, 123. 
does not "survive," 125. 

exist in solicitor's business, 126. 

"Gboss Eetttrns" 

the sharing of, does not necessarily create a partnership, 5, 
2, 12. 

Gdaranty 

one partner cannot generally bind firm by, 38. 
continuing, to or for firm, revoked by change in firm, 18, 68. 



"Holding Out" 

liability as partner by, 14, 58. 

what amounts to, 59. 

the rule applies to administration in bankruptcy, 60. 

does not bind deceased partner's estate, 60. 

does not apply to wrongs independent of contract, 

61. 

liability of retired partner by, 60. 

iLLEaALITY 

of partnership business dissolves the partnership, 34, 101. 

iNDEMNirY 

right of partners to, 24, 81. 
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Indian Oonteaot Act 

definition of partnership in, 3. 

as to companies not subject to ordinary law of partnership, 9. 

effect of notice under, that firm will not be bound by acts 

of partner, 43. 
as to liabiKty as partner by " holding out," 58, n. 
as to notice to agent, 57. 
as to presumed equality of shares, 81, ra. 
rights against apparent members of firm, 109, n. 
on authority of partners after dissolution, 115. 
as to joint and separate debts of partner, 163. 

Indian Tbusts Act 

as to breach of trust by trustee-partner, 37. 

Infant 

partner, receiving order against firm with, 154. 

Insanity 

of partner: see Lunacy. 

Intekest 

right of partner to, on advances to firm, 24, 81, 82. 
allowed at option instead of profits on capital improperly 

retained in business, 42, 133. 
mixed claims for profits and interest not allowed, 140. 
what percentage allowed, 141. 

" Joint Adventdre," 6. 

Joint and Separate Estates 

distribution of dividends of, 137. 

rules for administratiQn of, 159 seq. 

general rule: the joint estate primarily liable foa: debts of 

firm, the separate estates for separate debts, 159, 162. 
principle of this doubtful: difference between legal and 

mercantile rule, 164. 
partners must not compete with creditors, 171. 

Exceptional Eights of Proof: 

by creditors of firm against separate estates, 166. 

by joint estate against separate estates or estate of 

minor firm, 167. 
by partners against joint estate or separate estates of 

other partners, 170, 171. 
by wife of partner, 171. 
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Joint and Sepaeate Estates — continued. 
Exoeptional Rights of Proof — continued. 

principles of the exceptional right in cases of fraudulent 

conversion, 176 seq. 
by joint creditors holding separate security, or con- 
versely, 181. 

Joint Tenancy 

is not partnership, 2, 12. 

Judgment: see Execution. 

JUEISDICTION 

of English Courts, where foreigner residing abroad, 149, ». 

Land 

being partnership property, how held, 20, 71, 74. 
when it becomes partnership property, 74. 
treated as personalty as between partners, 22, 75. 
does not vest in trustees in bankruptcy, 75. 
probate duty, liability to, of deceased partner's share in 
partnership land, 75. 

Lease 

of partnership premises, one- partner cannot renew on behalf 
of firm, 88, n. 
or obtain a renewal for his own benefit, 95. 

Liability 

of partners, for debts of firm, 9, 45. 

of incoming and outgoing partners, 17, 63, 64. 

Lien 

of partners on partnership property, 117, 118. 
against whom available, 118. 
to what property it applies, 119. 

of defrauded partners on assets when partnership dissolved 
for fraud, 41, 131, 132. 

Limitations, Statute of 

operation of, against claims of dec«used partner's repre- 
sentatives, 141, 142. 

Limited Partnership 

assignment of share by limited partner, 218, 219. 

defined, 214. 

dissolution of, 217, 218, 219. 
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Limited Fasingbseif — continued. 
how conatituijed, 215. 
liability of parlmers in, 215. 
notification of general partner becoming limited partner, 

221. 
power of majority of ordinary partners to decide difEerenoes- 

in, 218. 
registration of, 217, 219. 

stamp duty on contributions by Umited partners, 223. 
winding-up of, 218, 235. 

Limited Partnerships Act, 1907... 211. 

Limited Partnerships Eules, 1907, 1909. ..227, 235. 

Loan 

in consideration of rate of interest varying with, profits, no 

test of partnership, 2, 13, 14. 
to firm by wife of partner, 171. 

Lunacy 

as ground of dissolution, 36, 104, 105. 

injunction against lunatic partner pending action for dis- 
solution, 105, n. 

lunatic partner himself may sue by committee or next friend 
for dissolution, 106. 

Majority 

power of, to decide difEerenoes, 24, 82, 87. 
can expel partner only by express agreement, 25, 88, 89. 
of ordinary partners may decide differenoes in limited part- 
nership, 218. 

Mabbiaqe 

of female partner, does not now dissolve partnership, 101, m.^ 

Married Woman 

may prove against joint estate for money lent to husband's 

firm, 171. 
trading under firm name, cannot be made bankrupt on 

judgment against her in firm name, 154. 

Married Women's Property Acts, 1882— 1893... 101, n. 

Misconduct i 

of partner, as ground for dissolution, 36, 105, 107. 

Misrepresentation: see Fraud. 
P.. 17 
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Money 

implied power of partner ia trading firm to borrow, 36. 
misapplication of client's money by partner, when firm liable 

for, 11, 48, 55. 
partnership, property bought with, 21, 73. 

MOBTOAGE 

equitable, of pa.rtner8hip property by partner, 33, 86. 
legal, must be act of all the partners, 36. 

Name 

law as to use of, ia business, 25. 

assumption of corporate, whether punishable, 27. 

of firm, use of, after sale of goodwill, 124, 125. 

dissolution, 126. 

Eegistration of Business Names Act, 1916.. .25, 26, ». 

Neqligence 

estoppel by, doctrine of, not applicable in case of fraud by 
partner, 179. 

Neqotiable Instruments 

partner in trading firm may issue, in name of firm, 33, 34. 
given in name of firin without authority, when firm not 
liable on, 35. 

Notice 

of partner's want of authority, 8, 43. 

to partner, when notice to the firm, 16, 62. 

of dishonour of bill drawn by firm and dishonoured after 

dissolution, 63. 
of dissolution, effect of, 36, 109. 

duty of partners to concur in, 37, 111. 

question of, in cases of fraudulent appropriation of joint 

estate by one partner, 172, 178. 

Novation 

on assumption of partnership debts by new firm, 67. 
cannot be effected by agreement among partners without 
creditor's assent, 67. 

"One-man" Company 

relation of limited partnership to, 212, 213. 

•Option 

to purchase outgoing partner's share, 43, 134, 136, 137. 
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Pabtnebs 

number of, limited in ordinary partnership, 10. 

persons advancing money in consideration of share of profits, 

&o., not necessarily, 2, 13, 14: see Peofits. 
power of, to bind the firm as agents, 5, 30. 
implied authority of, 32—37. 
bound by acts on behaif of firm, 6, 39. 
attempts by, to use credit of firm for private purposes, 

7, 39. 
may restrict authority of any partner by notice, 8, 43. 
admissions by, effect of, 44. 
liability of, for debts of firm, 0, 45. 
limited, liability of, 215. 
liability of, for wrongs committed in course of partnership 

business, 10, 47. 
misapplication of third person's property by, 11, 48, 55. 
test of firm's liability for wrongful acts of, 53. 
improper employment of trust funds by, 13, 56. 
persons liable as, by " holding out," 14, 58. 
when retired partner may be so liable, 60. 
notice to, when notice to firm, 16, 62. 
liabilities of outgoing and incoming, on change of firm, 17, 

63. 
continuance of business by surviving, presumed to be on old 

terms, 27, 91. 
misconduct of, as ground for dissolution, 35, 105, 107: see 

Dissolution. 
authority of, after dissolution, 38, 111: see Dissolution. 
rights of, as to application of partnership property upon 

dissolution, 39, 115. 
lien of, on partnership property, 117. 

its nature and extent, 117 — 120. 

rights of, as to goodwill, 120. 

to restrain use of partnership name, 126. 

where partnership dissolved for fraud, 41, 131. 

right of, ;to account of profits ma,d6 after dissolution with 

capitaj. improperly retained, 42, 133. 
purchase of shares of outgoing, under option in articles, 48, 

134, 136, 137. 
claims a^inst continuing, qua executors or trustees, 137. 
surviving, not trustees for deceased partner's share, 141. 
may sue and be sued in name of firm, 147, 148. 
so suing, must disclose names on demand of defendant, 148. 
so sued, service of writ upon, 149. 
17 (2) 
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Pabtnees — continwed. 

appearance of, individually, 150. 
appearance under protest of persons served as, 151. 
judgment against, in name of firm, execution upon, 151. 
charging order a,gain8t share of _partner in partnership pro- 
perty, for separate debts, 23, 77 — 81. 
proceedings in bankruptcy against, 155 seq.: see Bauk- 

RUPTCy. 

administration of estates of, 159 seq. : see Joint and Sepa- 

BATE Estates. 
fraudulent conversion of partnership property to their 

private use by, 168, 172, 176. 
must not prove in competition with creditors of firm, 171. 
effect of separate discharge of, in bankruptcy, 185. 
Relations of Partners to one another, 69 seq. 

terms of jpartnership variable only by consent, 19, 69. 
conversion of partnership into several property or vice 

versa, 22, 75. 
shares of, in pe^ership property, 77, 24, 81, 83. 

presumed equal, 24, 81, 83. 

right of, to indemnity, 24, 81, 83, 84. 

to interest on advanoes to partnership, 24, 81. 

to take part in business, 24, 82, 85. 

not entitled to remuneration, 24, 82. 

power of majority among, to decide difEerenoes, 24, 

82, 87. 
consent of all necessary for change of nature or place 

of business, 24, 82, 88. 
consent of all necessary for introduction of new partner, 

24, 82, 85. 
right of, to inspect and copy books, 82, 88. 
none can be expelled save under express power, 25, 

88, 89. 
retirement from partnership, when allowed, 26, 90. 
duty of, to act for common advantage, 28, 94. 

to render accountSj 28, 94. 

to account to firm and not make undisclosed 

profits, 29, 95. 

not to compete with firm, 30, 97. 

where partner becomes an alien enemy, 104. 
conduct of, as ground for dissolution, 107. 
right of , to notify dissolution, 37, 111. 
application of Eules of Court to actions between co- 
partners, 163. 
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Partners — conUnvted. 

Estate of Beceofed Partner^: 

cannot be ma,(i« liable on doctrine of " holding out," 61. 

not liable for subsequent debts of firm, 36, 109. 

when entitled to share of subsequent profits, 42, 134. 

duty of, to surviving partners, 138. 

deceased pagrtner's share is a debt due from the firm, 

43, 141. 
claims of, against surviving partners subject to Statute 

of Limitations, 141, 142. 
rights of creditors against, 180. 
administration of: see Joint and Separate Estates. 

Partnership 

definition of, 1, 1 — 4. 

distinct from common ownership, 5. 

and from shading gross returns, 2, 5, 12. 
sharing profits, whether essential to, 7 seq. 
number of members limited by Companies Act, 10. 
rule in 'Cox v. Hickman, 15, 20. 
Act to amend Law of, 20, 21. 
debts, liability of pa>rtners for, 9, 45. 
improper emplojmient of trust moneys in, 13, 56. 

terms of, can only be varied by consent of all the partners, 
19, 69. 

business, rights and duties of paprtners in relation to, 19, 
69 seq. 

property, power of partners to dispose of, 20, 71 seq. : see 
Partnership Property. ■ 

business, differences as to matters in, to be decided by 
majority, 24, 82, 87. 

business, nature or pla^ of, not to be changed without con- 
sent of aU pa^'tners, 24, 82, 88. 

books, custody of and access to, 24, 82, 88. 

retirement of partners from, 26, 90. 

continuance of, after lapse of term, 27, 91. 

rights of assignee of share in, 31, 98. 

how dissolved, 32 seq., 99: see Dissolution of Partner- 
ship. 

limited, 212 sqq. 

Partnership Property 

implied authority of pajrtners to sell or pledge, 36. 

what it is, 20, 71. 

customary valuation of, binding, 70. 
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Paetnekship Peopehty — continued. 
interest of partners in, 74. 
treatment of land which is, 22, 75. 
conversion of, into several property of partners, 76. 
what is share of partners in, 77. 
charging order upon interest of partner in, upon judgment 

for his separate debt, 23, 77, 78. 
rights of partners as to application of, 39, 115. 
partners' lien upon, 117. 
creditors of firm have no specific right against, until taken 

in execution, 119. 
execution against, upon judgment against partners in name 

of firm, 152. 
fraudulent conversion of, to partner's private use, 168, 172, 

176. 
rights of separate creditors holding security upon, 181. 

Pabt-owneeship 

distinguished from partnership, 5, 2, 12. 

Personal Estate 

land, held as partnership property, is such as between the 
partners, 22, 75. 

Pledge 

of partnership property, implied authority of partner as to, 
36. 

Pbemium 

paid on entering partnership, apportionment of, on pre- 
mature dissolution, 40, 127, 128. 

arbitrator may award a return of, under common arbitra- 
tion clause in articles, 131. 

Peincipal and Agent: see Agent. 

Pbofits 

no partnership without division of, 4. 

sharing, whether essential to partnership, 7 «eg. 

sharing profits is not conclusive evidence of partnership, 

2, 12. 
as to agent remunerated by share of, 2, 13. 

widows or children of partners receiving share of, 3, 

13. 

seller of goodwill receiving share of, 2, 14. 

contract to pay fixed sum out of, 14, n. 
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Peofits — continued. 

creditor receiving share of, postponed to others, 3, 21. 
statutory rule as to persons advancing money in considera- 
tion of share of, 3, 21. 
this protects only iond fide loans, 17, 18, 22. 
rule as to sharing of, by partners, 24, 81, 83. 
assignment by partner of share of, its effect, 85, 86. 

does not of itself dissolve partnership, 86. 

partners must account for, to firm, 29, 95. 
after dissolution, right 'to account of, 42, 133, 134. 
claim for such account must be distinct and single, 139, 140. 
mixed claims for profits and interest not allowed, 140. 

Peoof 

rights of, in administration of partnership estates: see 
Bankkuptci; Joint and Sepakate Estates. 

Pbopeety 

partnership, conversion of, 22, 75. 
pledge of, 36. 

Eatification 

of partner's unauthorized dealings with partnership funds, 
175. 

Bbceipt 

power of partner to give, 37. 

BECt^EYEB 

appointment of, after dissolution, 116, n. 

Eegisteation 

under Companies Act, 10, 11. 
of limited partnership, 220. 

Eegisteation of Business Names Act, 1916. ..25, 26, n. 

Eelease 

by partner, firm bound by, 37. 

Ebmuneeation 

of agent, by share of profits, 2, 13. 

partner not entitled to, for acting in partnership business, 
24, 82, 85. 

Eepeesehtation 

made by partner, effect of, IS, 62. 
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Eetiebment 

of partner from partnership at will, 26, 90. 

partnership dissolved upon notice by one partner of his, 

32, 99. 
liability of partner after, 60, 36, 109. 

Eetubns 

gross, sharing of, 5, 2, 12. 

EULES OP COUBT 

procedure against partnership property for a partner's 

separate judgment debt, 79, 80. 
as to actions in name of firm, 147, 148. 

discovery of partners' names in action by firm, 148. 

service of writ in action against firm, 149. 

appearance of partners, 150, 151. 

under proteet of a person served 03 a 

partner, 151. 

execution upon judgment against firm, 151. 

garnishee orders, 152. 

Eules apply to actions between co-partners, and to person 

trading as a firm, 153. 
do not allow adjudication against firm in firm-name, 153. 
as to service out of the jurisdiction, 154. 

Sale 

of partnership property by partner, 36. 

SOOTLAITD 

law of, as to "joint adventure," 6. 

treats the firm as a person, 24. 

as to liability of partners for debts of flrm^ 47. 

as to administration of partnership estates, 165. 

bankruptcy of partner or of the firm in, 47, 145. 
partner domiciled in, cannot be sued under Ord. XLVTHa. 
r. 11.. .153, n. 

Security 

rights of joint creditor holding separate, or separate creditor 
holding joint, 181. 

Separate Estate : see Bankruptcy ; Joint and Separate 
Estates. 

Separate Trade 

between a partner and a firm, 168, 171. 
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Servants 

authority of partner as to hiring and dismissal of, 33, 37. 
receiving share of profits, not liable for partnership debts, 
2, 13. 

See VICE 

of -writ in action against firm, 149. 
out of jurisdiction, 154. 

Share 

of partner in partnership property, what is, 77. 

effect of assignment of, 

31, 98. 

of limited partner, as- 

signment of, 218j 219. 

how ascertained, 142. 

of profits after dissolution^ 42, 133, 134, 140, 141. 
of retiring or deceased partner is a debt, 43, 141. 

Shakes 

in partnership, presumed equality of, 24, 81, 83. 
may be made transferable by express agree- 
ment between partners, 87. 
of retiring or deceased partners are debts due from firm, 

43, 141. 
partner cannot accept, in satisfaction of debt due to firm, 38. 

SOLICITOB 

employment of, to defend actions, 37. 

no goodwill in business of, 126. 

implied authority of, in partnership matters, 53. 

Specific Pekfoemance 

of partnership contract, not generally granted, 6. 

Stamp Duty 

on contributions by limited partners, 223. 

Sub-Paetnbp.sh:ip 

creation and effect of, 86. 

Surviving Partners 

continuance of business by, presiimed to be on old terms, 

27, 91. 
duty of, to representatives of deceased partner, 42, 133, 134, 

137. 
are not, as such, trustees, 141. 

18 
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Switzerland 

law of, as to administration of partnership estates, 166. 

Torts: see Wrongs. 

Trade Mark 

relation of to trade name, 28. 

Trade Marks Act, 1905... 28. 

Trade Names 

use of, and exclusive right to, 25—29. 
statutory registration of, 25, 26, n. 
foreign laws as to, 27. 
cannot exist apart from actual business, 30. 

" Trader " 

broker and commission agent not a, 35, n. 
nor a cinematograph theatre proprietor, 35, n. 

Trading 

with enemy, 103, 104. 

Trading Partnerships, 32. 

Trust 

breach of, by jpartner employing trust funds in partnership 
business, 13, 56. 

Trustee 

mixed duties of partner who is, 137. 

surviving partner as such, is not, 141 . 

one only appointed of estates of partners in same firm, 156. 

actions by, jointly with solvent partners, 157. 

Unlawful 

partnerships under Companies (Consolidation) Act, 1908... 

10, 35. 
partnership dissolved on business becoming, 34, 101. 

Valuation 

enemy partner's share cannot be taken over by continuing 

partner at, 102, n. 
of partnership property, firm bound by accustomed mode 

even against articles^ 70. 

Vendor 

rights and duties of, upon sale of goodwill, 121, 122. 
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Wab 

effects of, on comiQercial relations, and on partnership rela- 
tions, 103, 104. 
where partner becomes an aUen enemy, 101, n., 102, n., 
104, 134, n. 

Widow 

of deceased partner, receiving share of profits, not liable for 
partnership debts, 2, 13. 

iWlNDINQ-UP 

of business by the Court, 39, 115, 116: see Goodwill; Joint 

AND Separate Estates. 
of limited partnership, 218, 235. 
Limited Partnerships (Winding-up) Rules, 1909. ..235. 

Writ 

service of, in. action against firm, 149. 
out of the jurisdiction, 154. 

Wedngs 

liability of firm for, 10, 47, 48. 

partner's liability for, joint and several, 12, 49. 

doctrine of " holding out " not appUoable to, 61. 
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